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The death of Professor Sumner marks the close of an epoch, 
not only in economic and sociological instruction at Yale, but 
also in the economic thought of the country. The editors have 
accordingly thought it wise to print in the place of the ordinary 
editorial comment, a series of short, signed articles, giving 
expression to the views held of Professor Sumner by the writers. 
Five of these are written by editors of the REview. The sixth 
was sent unsolicited by Professor Ely. Those who are familiar 
with the history of economic thought in our country during the 
past thirty years, will quickly see the significance of what he says, 
and appreciate the spirit which prompted him to say it. 


The Pioneer. 


When Professor Sumner was called to the chair of Political 
and Social Science at Yale College, in 1872, there were very few 
professional economists in the country. Francis A. Walker 
came to the Sheffield Scientific School in the same year. Pro- 
fessor Dunbar began his duties at Harvard the year before. 
Professor Perry still filled at Williams College the chair which 
he had held since 1854. Besides these there were few, if any, 
men in the country who could be said to have taken up the teach- 
ing of economics as a profession. They were the pioneers in 
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the remarkable expansion of economic study which took place in 
our country in the decade after the Civil War. In this small 
group of exceptional men, Sumner at once occupied a prominent 
position. 

In order to realize just what that position meant, we must 
briefly recall the environment, both economic and academic, in 
which he found himself. The Civil War had saved the Union, 
but left among its legacies a set of ugly economic problems. In 
1872 we were still suffering from a depreciated paper currency, 
and our emergence from this position was beset with difficulties. 
Soon afterwards, silver began to decline in value, and there arose 
the silver inflation movement at home, and the international 
bi-metallic movement. Protection had become a veritable fetish 
for most members of the dominant party, and free trade was 
associated in their minds with treason and rebellion. Labor dis- 
turbances were beginning, and the excesses of the International 
Workingmen’s Association had given many people a_ well- 
founded terror of the possibilities of Trade Unions. 

Our colleges were just thinking of liberalizing the curriculum 
and opening the way to the new subjects which were being 
developed. Yale College still adhered to the old system. There 
were at that time but two electives in the entire four years’ 
course. Though a graduate department had been established 
as early as 1846, there were very few graduate students excepting 
in the Sheffield Scientific School, and practically no graduate 
courses offered in Economics or Sociology. There was as little 
opportunity for specialization on the part of the younger instruc- 
tors as there was on the part.of the students. When new tutors 
were appointed, they were expected to be ready to teach either 
Latin, Greek or Mathematics and had to take whichever one of 
these subjects might be left, after the older tutors had made their 
selection. Hence Mr. Sumner, when he came to the college as 
tutor in 1866, had to teach first, mathematics, and afterwards, 
Greek. 

When he was called to the chair of Political and Social Science 
and taught his subject with enthusiasm and vigor, the effect upon 
the student body was marvelous. We had no one who so stimu- 
lated our thoughts and so interested us. We felt that he put 





Cant he taal ll 


: 





1910] Comment. 3 


new interpretations upon history and upon the facts of everyday 
life; a new world of ideas was opened to us. 

He not only inspired his classes, but he at once became known 
to the public by his attacks upon inflation and protection. His 
advocacy of free trade harmonized naturally with the policy of 
laissez faire which he set forth in an extreme form in his “Social 
Classes.”” He was a magnificent fighter. While he hit hard, 
he was always fair and frank. He left no one in doubt as to 
where he stood. 

But his vigorous blows produced antagonism. The protec- 
tionists were outraged and incensed at his advocacy of free trade. 
The greenbackers, silver men and bi-metallists could not endure 
his advocacy of the gold standard. Many of the younger 
economists, especially those who began to return from the Ger- 
man Universities in the latter years of the decade and the first 
years of the following, felt that he was altogether too arbitrary 
and dogmatic in his advocacy of laissez faire, and did not do 
justice to the movements for reform by legislation which were 
then beginning in Germany. Especial stress was therefore laid 
by the founders of the American Economic Association upon the 
efficacy of government action and upon the importance of a care- 
ful study of history. 

In view of the controversies of those days, it is instructive to 
look back over the course of events which followed. After many 
years of struggle, our country first adopted specie payments, and 
much later the gold standard. Protection is still entrenched on 
our statute books, but it is on the defensive, and a large section 
of the Republican Party is ready to point out its abuses and 
demand a reform. The contest of the schools in economics has 
been followed by a remarkable metamorphosis. Sumner, the 
“dogmatist,” has produced a long series of valuable works, 
beginning with the “History of the American Currency,” almost 
every one of which is historical in character; on the other hand, 
not a few of those who were active in forming the American 
Economic Association have turned their attention more and more 
to pure theory. Thus in the case of the two important public 
reforms for which he stood we can now see clearly that Sumner 
was ahead of his time. On the question of economic method, he 
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was misunderstood. Even with regard to government interven- 
tion, in which most of his strongest friends would now hold his 
position to have been extreme, his vigor stimulated thought, and 
represented a healthy spirit of independence. His hatred of 
shams, his eager pursuit of the truth, not only inspired his pupils 
in their scientific work, but must be held to have exercised no 
small influence on the growth of political independence through- 
out the country, and on the breaking down of that narrow party 
spirit which is often the chief asset of political corruptionists. 
In his teaching, in his research work, and in his public influ- 
ence, he was essentially a pioneer. He possessed the strong con- 
victions, the splendid physique, and the militant spirit which 
pioneers must have. But these were by no means all there was 


of the man. 
Henry W. FARNAM. 


The Teacher. 


Professor Sumner will be remembered by the large number of 
students who came under his instruction at Yale University as 
one of the great teachers of their time. His brilliant success in 
the class and lecture room has long been proverbial, and the 
memory of his rugged face, incisive voice, and infectious enthu- 
siasm is embedded in the minds of a host of students. During 
the eighties, at the height of his physical vigor, he developed three 
courses of instruction, each of which carried the mark of his 
individuality and power as a teacher. These were a course in 
elementary economics, a two-year course in American political 
and financial history, and a course in industrial organization, 
first introduced in 1886-87 and later developed in the line to 
which he devoted all the energies of the last twenty years of his 
life. His preeminence as a teacher can be easily described. It 
hinged on his unusual power to draw his pupils with him. They 
often felt that the subjects he developed and taught were simple 
and easy—not because they required little study, but because 
students were almost unconsciously led by him to reach results 
with their own efforts. He had the power few have had to stir 
his pupils to carefully observe social and economic phenomena, 
to describe them in clear terms, to compare, concatenate and 
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synthesize their observations and derive generalizations. His 
deductions were always striking and caught his hearers, but his 
inductions made a more lasting impression. 

The wealth of material at his command was a never-ending 
source of wonder, and the skill with which he utilized it increases 
one’s admiration for his methods of teaching. Topics naturally 
of little interest to the general student and with little bearing on 
current questions were often handled as educational tools and 
with brilliant success. His frequent use of Irish history, involv- 
ing the study of land tenure and the laws of primogeniture, 
comes to mind; also his ability to rouse interest in successive bank 
statements, e.g. of the English country banks. Commercial, 
financial, and vital statistics he handled as a means toanend. In 
his famous course on United States political and financial history, 
which was taken by students from all departments of the Uni- 
versity, he made a lasting impression upon the maturer students 
by his penetrating treatment of the leading characters and move- 
ments in our country’s history. And here, too, it was often the 
least promising field that he cultivated most assiduously. The 
story of the second United States bank and the controversies 
of President Tyler’s administration were utilized to elaborate 
his science of money and his political theories. 

Professor Sumner is remembered by his striking aphorisms 
and generalizations; but more fundamentally his extraordinary 
strength as a teacher rested upon his method of developing the 
social sciences in his instruction. The process of building fas- 
cinated him. The complete structure he looked upon as useless 
pedagogically. His hatred of humbug and sham was an inspira- 
tion to successive generations of students. The best and truest 
in their mental and moral makeup were deeply stirred by Profes- 
sor Sumner’s rugged honesty, his devoted loyalty to his calling, 
and withal his kindly personal interest in their growth. 

J. C. Scowas. 


The Inspirer. 


Probably few teachers have ever lived who have influenced the 
lives of their students as did Professor Sumner. In my own 
case, it was Professor Sumner who finally decided my life work. 
As I learned to know him, I soon found that I must unlearn many 
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previous impressions. First of all I found that his so-called 
dogmatism was a myth. His theory of teaching was to express 
his conclusions as forcefully and unequivocally as possible. He 
believed that too many pros and cons merely confuse students. 
But in his own mind every pro and con had been carefully 
weighed beforehand. Only to his graduate students did he give 
much opportunity to find this out. Others were apt to misjudge 
him. Few men have been more self-honest, more ready to admit 
an error, more anxious to know and teach the naked truth, and 
more free from that bane of controversy, pride of opinion, than 
was Professor Sumner. One evening in his library he illustrated 
this in an unusual way. Part of our conversation turned on a 
point concerning which I had never heard him express an 
opinion, nor was it necessary that he should have done so then; 
but, something making him suddenly realize that he had been in 
error, he exclaimed: ‘That was a schoolboy mistake for me to 
have made, but I certainly made it.” Almost any other teacher 
would have avoided a confession of error, especially in the pres- 
ence of a pupil. His willingness to let others see the inner work- 
ings of his mind had the effect, not of lessening, but of vastly 
increasing their respect and admiration. 

Concealment found no place in his nature. It was as charac- 
teristic of him as of Carlyle to hate shams. His object was “to 
be and not to seem.”’ He despised vacillation, shallow men, and 
shallow views. He felt strongly on every subject on which he 
had thought deeply; nevertheless he respected those who differed 
from him, if only they differed honestly and could give reasons 
for the faith that was in them. Some of his pupils drifted far 
from his most cherished teachings, yet he did not fail to continue 
his interest in them. 

When Professor Sumner entered the field of sociology, his 
economic students and colleagues met him less often, but their 
feeling of friendship and affection for him steadily increased 
with years and seemed to be reciprocated. 

He will be missed in the fields of biography, history, econo- 
mics, and sociology, and he will be sorely missed as a teacher, 
companion and friend, but his influence will endure, embodied as 
it is, not only in the monumental productions of his pen, but in 
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the deep personal impulses he communicated to several genera- 
tions of students. Through them those influences, whether their 
source is recognized or not, will be handed on from generation 
to generation. 
IRVING FISHER. 
The Idealist. 


It was my fortune to be a student in the last class of Yale Col- 
lege which Professor Sumner instructed in political economy. 
Early in the college year the teacher’s health failed him; he was 
forced to give up his work, and seek abroad a restoration of the 
energy on which he had always drawn so heavily. But to the 
very last day when he spoke before us no failure in his convincing 
power was apparent to me. Without reference to my notebook 
I recall with absolute clearness the principles which he enun- 
ciated, and the simple, vigorous reasoning which impressed them 
on our minds. These principles were the orthodox statements 
of the classical economists, according with Fawcett’s Manual, the 
text-book which we used. Of the teacher’s propositions some 
seemed to us, even then, open to question, but if we did not 
acquire in them a pure fund of ultimate truths, we did acquire 
something of higher importance, a feeling of the immense 
importance of truth, and an earnest determination to secure it. 
An undergraduate remarked recently that he liked the elementary 
course in economics, because it was the only one of his courses in 
which he had to think. I wish I might believe that Professor 
Sumner’s epigonot could make students think as he did. I am 
sure that I am but one of a multitude of Yale graduates who look 
back to a course taken under Professor Sumner as marking an 
epoch in their intellectual development. One might agree with 
the teacher or disagree; an attitude of passive indifference was, 
to most of us, out of the question. 

Professor Sumner’s power to impress on students the interest 
and importance of any subject which he taught was shown to me 
in still more convincing fashion in a course on anthropology, 
which he gave to graduates after his return from abroad. He 
had but recently begun to devote special attention to this subject, 
and in his lecture followed faithfully the topics as outlined in 
Ranke’s Der Mensch, our text-book. The manual was technical 
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and matter-of-fact; the topics presented in it were very uneven 
in interest and importance. Nothing but sheer genius, as it 
seems to me now, could have made this course appear as it did 
to us students of economics, profitable and enlightening from 
beginning to end. 

Professor Sumner was giving at this time a course on the 
economic history of Europe, and in response to our petitions 
consented to give again a course on the history of the United 
States, largely economic in character. These subjects he had 
studied, I think, primarily for his own instruction, and with the 
feeling that any and all of the social sciences must be based on a 
historical foundation, if they themselves were to stand the test 
of time. To these courses I must acknowledge a very particular 
debt ; they determined for me the choice of the subject of my pro- 
fessional career. Seen through Professor Sumner’s eyes, history 
appeared broader and deeper than it had ever seemed before, and 
if I have done anything or shall do anything to help fill the field 
of economic history which he opened to us, I am glad to recog- 
nize the inspiration which proceeded from him. 

While I leave to other and more competent hands a general 
appreciation of Professor Sumner and his work, one reflection 
may be allowed, in closing. Professor Sumner, as all are aware 
who knew him, expressed great scorn for philosophers and their 
work. Yet there persists in my mind, with such clearness that I 
am sure I am right in attributing it to him, the statement that 
“every man has a philosophy.” Certainly he had his. Did not 
a large part of his power proceed from his philosophy? We all 
know its dogmatic character, and possibly we may have been 
inclined to exaggerate the importance of that characteristic in 
seeking to explain his remarkable success as a teacher. Dogma- 
tism may strengthen a man in imparting the ideas of others, but 
will scarcely furnish him ideas of his own. The great element in 
Professor Sumner’s power, I am inclined to say, was his idealism. 
Beyond and above the material phenomena of life he taught us 
to see its great realities. Under the magic of his touch the 


meanest fact could become a precious truth. 
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The Man. 

As the writer looks back over the years of association and 
friendship with Professor Sumner, toward the beginnings of such 
relations, the reflection which disengages itself from many others 
is this: how inevitably, yet how without effort, did this man win 
allegiance, at first intellectual, and then of the affections, to him- 
self. That he was a compelling reasoner all admit; but he was 
more than this, for he appealed to much more than the intellect 
alone. He was essentially magnetic, and could not help being so. 
But he never tried to proselytize; he was, on the contrary, of all 
men the most discouraging, until a purpose had been shown and 
tested. There was an austerity about him which seemed to say 
that the scholar’s vocation was one that should not be entered 
upon lightly—not unless one were ready to renounce a great deal 
that all men want. Sumner neither exalted nor apologized for 
his profession. He contented himself with showing what he 
himself had gotten out of his studies, and to some of us this 
meant a desertion forthwith of interests with which we had pre- 
viously been experimenting, and a casting in of our lot with him. 
We felt in him a confidence not stirred before. Whatever he 
touched, he transformed with interest—lending such glamor, for 
example, to such an uninspiring object as a colonial piece-of- 
eight, that all of us wanted to own one, or to see one assayed, 
at once. This was the sort of teaching that counted. Sumner 
never had a shred of ostentation of method in his classes; the 
spirit being there, the form was dispensable. It was the recogni- 
tion of this spirit, or personality, that compelled the intellectual 
allegiance of which I have spoken. Sumner showed us the sort 
of robust, non-esoteric mental operations whose results can be 
trusted, and in so doing he taught us to trust our own mental 
operations. His invariable background was common-sense. 
This is the greatest of all methods. 

Upon the more personal side of Professor Sumner, the striking 
quality, as one reviews the years, was his extreme conscientious- 
ness and his fidelity to obligation. He gave scarcely any “cuts,” 
refusing to make engagements which would conflict with his 
classes; he believed in “keeping school,’ and had no sympathy 
with laxity of discipline. Not many years ago there occurred a 
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heavy snow-storm, on a Sunday night and Monday morning, and 
the trolley cars had not yet begun to run on time for an 8.30 class. 
Some of us who had waded in through the drifts were wagering 
that Sumner had been stopped for once, for he lived a mile or 
so from college, and was not very strong at that time. But when 
we went to his lecture-room to look, he was there, in his familiar 
old-fashioned leather boots, flushed and panting, but ready for 
business. He had risen earlier, in anticipation of conditions, 
and was feeling rather well satisfied with the maintenance of his 
record. This scrupulous attendance on duty became, on occa- 
sion, excessive; but, though one disapproved and regretted, he 
could not withhold his admiration. Until he was well past sixty, 
Sumner read and graded all his own class-room tests, these 
amounting to between four and five hundred every week, to say 
nothing of the semi-annual examinations. This was a cruel task 
and should not have been done; but Sumner would not ask of the 
college the small appropriation needful for his relief. Nor would 
he allow one of us younger men to do the work; the invariable 
answer to such an offer was, “No, ’t isn’t fair.” Finally a col- 
league and old student surreptitiously took the matter into his 
own hands and got a small annual sum voted for assistance to 
Professor Sumner, and the latter used to speak in astonished 
relief of the kindness of the unknown persons who secured him 
this unexpected aid. 

Excluding the deep admiration and warm affection which 
Sumner inspired by his heroic fearlessness in championing the 
truth as he saw it, and by his loyal friendship and simple sin- 
cerity, the characteristics I have mentioned were perhaps most 
prominent in the remembrance of most of us, his colleagues and 
former students. None of us can hope to rival that compelling 
quality of his, which caused young men to wish to follow him 
above all others; for that was part of his genius. Nor can we, 
if we would, rival his herculean toil expended at the instance of a 
desire to know that was almost feverish in its intensity; but the 
memory of his unquestioning response to the call of duty—to the 
lowly duty as well as to the larger one—is something that one 
can hold before him as a model for imitation. In the presence 
of such a memory one is ashamed to be a recreant. Perhaps the 
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greatest thing about Sumner is that one straightway forgets his 
intellect and work when one is led to contemplate his greatness 
of character. 
ALBERT G. KELLER. 
The Veteran. 

In common with the other economists gathered to celebrate 
the twenty-fifth anniversary of the American Economic Associa- 
tion in New York City, December last, I was pained to learn of 
Professor Sumner’s sudden and serious illness which has ter- 
minated in his death. I had specially counted on hearing his 
address before the Sociological Society, and a gloom was cast 
upon us by the sad news. 

In my anniversary address before the American Economic 
Association I used these words: “We are catholic enough now 
for all honest scientific work and every different scientific method 
and viewpoint. We of fifty and fifty-five have learned to respect 
the worth and work of the still older generations, and none 
rejoice more heartily than we in the strength of the venerable 
fathers and in the honor that comes to them.” 

Although I did not mention Professor Sumner, I had him 
among others in mind. As years went on I came to have an 
increasing appreciation of his work and an increasingly friendly 
feeling for him, and I took pleasure in any recognition that came 
to him in his declining years. Thus I wrote to Professor Irving 
Fisher and told him how glad I was that he had dedicated his 
book “‘The Nature of Capital and Income” to Professor Sumner. 

Professor Sumner and I represented different economic philos- 
ophies, and I used to feel that the views which he advocated were 
not those which corresponded to American conditions and were 
not calculated to promote social harmony and advance general 
interests in this country. Although still unable to accept his 
underlying philosophy of society, I can now see more clearly than 
then that his clear-cut utterances had in them a message well 
worthy of consideration. But there never was a time when I 
did not feel especially pleased to welcome into my graduate 
classes a Yale man trained by Professor Sumner. While he 
might have learned views radically different from my own, he 
had the advantage of something definite and positive as a founda- 
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tion on which to build. In other words, I experienced the benefits 
which come from good teaching. I noticed also that, how- 
ever far Professor Sumner’s students got away from his views, 
which I think they rarely accepted in their entirety, they never 
ceased to have sincere feelings of affection for him as a teacher 


and a man. 
RicHArRD T. ELy. 


University of Wisconsin. 
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THE HOLDING CORPORATION—II. 


CONTENTS. 


The promotion of the holding company and its natural limits, p. 13; the 
holding company as an aid to consolidation and monopoly, p. 16; its legal 
status, p. 18; the Chicago gas trust case, p. 19; the sugar refineries case, 
p. 20; the Northern Securities case, p. 22; the Standard Oil case, p. 26; 
present status of the holding corporation, p. 28; dangers to public welfare 
and to private interests, p. 30; proposed changes in corporation law and the 


corporate organization, p. 30. 


HE holding corporation, being formed not for the purpose 
of operating factories, stores and railways, but controlling 
them in its own interest, owns in its ultimate form a majority 
of the voting shares in all the corporations in which it is finan- 
cially interested. These subordinate corporations are selected by 
those administering the affairs of the holding corporation not 
indiscriminately, but with certain definite economic ends in view. 
Since there is no direct benefit to be gained from the united 
management of factories, mercantile establishments, and _ rail- 
ways having no economic relationship, unions of this sort under 
a holding company seldom if ever exist. The holding corpora- 
tion is used to form integrations, concentrations, and consolida- 
tions combining both of these forms of union. The holding 
corporation is peculiarly adapted to the promotion of integra- 
tions, since in this form of union the consolidation of their 
administration and not of the operating plants is the object 
sought. It harmonizes the economic relationships of the 
establishments without disturbing the physical personality of any 
of them. 

The holding corporation is equally well fitted to furnish a 
form of union between establishments of the same general 
character. When such plants are situated so far apart that the 
fields of operations do not overlap, they are not of course com-_ 
peting in the sale of a common product. In such cases, however, 
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they are likely to find themselves purchasers of materials in 
the common market, and union under a holding corporation 
removes this source of economic conflict. Moreover, since the 
establishments are of the same general character, the administra- 
tion may be centralized and comparative tests introduced for 
the purpose of stimulating efficiency with its attendant economy. 
Examples of this type of consolidation effected through the 
holding corporation are most frequently found in the public 
service field, such as gas and electric light companies and to a 
certain extent street car systems located in several different 
cities. 

When the subsidiary corporations are direct competitors 
before the formation of the consolidation, the holding corpora- 
tion is the direct successor of the original trust and has to a 
quite remarkable extent perpetuated its characteristics and 
inherited in popular language and thought its name. The hold- 
ing corporation has in addition certain peculiar features which 
render it a more efficient tool in the hands of the promoting 
class for the purpose of uniting a group of competitive establish- 
ments. 

In the first place, a holding corporation consolidating an 
entire industrial group may in certain cases be formed without 
consultation with the owners of the separate and competing 
establishments and without their mutual agreement upon the 
terms of union. This may be accomplished: by purchasing in 
the open market a controlling interest in the stock of each of the 
companies which it is desired to consolidate, the incorporation 
of the holding company, an exchange of the stock of the sub- 
sidiary companies for stock in the holding company on terms 
arranged by the common owners of both kinds of securities, and 
the subsequent sale of such part of the holding company’s stock 
as may be necessary to secure funds to pay for the purchased 
stock of the subsidiary corporations. If the promoters are able 
to retain sufficient stock to ensure control, the consolidation will 
remain under their management; if not, it will still remain a 
permanent consolidation, although its control will pass into other 
hands. When the persons who originally owned the stock of 
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the subsidiary companies subsequently purchase an equivalent 
amount of stock of the holding company, the new organization 
will be owned largely and entirely controlled by the former pro- 
prietors of the competing plants. 

In the second place, since a holding company may be formed 
to hold the stock of another holding corporation, it follows 
that by erecting one upon another, the amount of capital neces- 
sary to control an industry may be reduced to a nominal amount, 
provided the process be indefinitely extended. 

Thus let us suppose that there are one hundred independent 
competing establishments within a certain industry and in each 
establishment there is invested one million dollars of capital. 
The total investment is thus one hundred millions of dollars, 
and a group of capitalists must necessarily possess somewhat 
over fifty millions to be certain of control over the industry by 
any of the ordinary methods of consolidation. A holding com- 
pany with fifty-one millions of capital stock will control all the 
competing plants, and a group of capitalists with twenty-six 
millions of capital are able to permanently control the holding 
corporation. The formation of a second holding corporation 
with twenty-six millions of capital stock will control the first 
holding corporation, and a group of capitalists with thirteen and 
one-half millions are able to control the second holding corpora- 
tion, and through it, the first holding company, and through 
that, all the plants in the entire industry. Each additional holding 
corporation superimposed upon the one preceding it reduces the 
amount of capital necessary for the control of the industry by 
a little less than one-half, and consequently the limits to the 
process are found only in the practical considerations connected 
with the duplication of the corporate organization.*? 

It is, of course, evident that during the process of formation, 
that is, while the several holding corporations are being formed, 

“See chart (facing page 16) illustrating the organization of the Dupont 
Powder Company. This chart was prepared by Mr. W. S. Redhed. 

Errata.—For Cohemouth Pwd. Co., read Conemaugh Pwd. Co. In the 
statement of the bonds of the Del. Securities Co., for $3,986,000, read 


$3,988,000. In the statement of the amount of the stock of the Lake Superior 
Pwd. Co. held by the Laflin & Rand Pwd. Co., for $92,600, read $82,600. 
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it will be necessary for the organization to control somewhat 
over one-half of the total investment in the entire list of cor- 
porations consolidated. This is, however, a banking or under- 
writing proposition that is likely to be adjusted to periods of 
easy money and after the final organization is completed, capital 
not necessary for the control may be returned to its normal 
channels. 

In the third place, there is no natural limit to consolidation 
effected through the means of the holding corporation except 
that fixed by the boundaries of related industries. As long as 
there are advantages, either temporary or permanent, to be 
gained by the administrative union of independent industrial 
establishments, and so long as a combination of promoters and 
underwriters can command for a limited period sufficient capital 
to purchase a controlling interest in a group of corporations 
which it is desired to unite, the process of consolidation through 
the instrumentality of the holding corporation finds no natural 
check to its onward course. While it would thus be theoretically 
possible to effect a universal consolidation of all establishments 
in the corporate form by means of a single holding corporation, 
for practical reasons this method is never followed. 

In the usual course of events, a holding corporation is char- 
tered to consolidate all the establishments within a limited indus- 
trial group. A second holding corporation is formed, at the 
same time if capital is abundant, to perform the same work in 
a sister field. This process is continued until all the distinct 
groups in a great industry are united into a permanent consolida- 
tion through the several sister holding corporations. A holding 
corporation of a second order may then be formed and acquire 
a majority interest in the voting shares of each of the holding 
corporations previously formed, thus controlling the several hold- 
ing corporations of the first order, and through them the sub- 
sidiary corporations operating all the establishments in the entire 
industry in question. The same process may then be carried out 
in all the great interests of any country, and finally, a holding 
corporation of the third order formed to acquire control of all 
the holding corporations of the second order, thus consolidating 
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the material interests of any country which sanctions the promo- 


tion of such organizations.*® 


Moreover, 


the more holding cor- 


porations introduced into the plan between the ultimate holding 
corporation and the ultimate operating corporations, the less the 
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actual capital required both during the formation of the grand 
consolidation and in the control of it after its formation.*® 

It is thus evident that the holding corporation is the most 
efficient instrument that up to this time has been devised for the § 
formation and control of monopolies which depend upon organ- ; 
ization for their successful operation. Since, however, such 
organizations are absolutely dependent upon the State within 
which they are formed for the right even to exist, an easy 
method for their effective control or complete prohibition is not 
lacking. Just as the Elizabethan monopolies were granted by the 
Crown and were terminated when the Crown pleased to order i 
their destruction, so all monopolies created and maintained | 
through the instrumentality of the holding corporation are crea- 1a 
tions of the State and may be dissolved whenever the State so 
directs. 

In the United States the legal status of the holding corpora- 
tion is exceedingly complicated, not by virtue of the nature of 
such organizations, but on account of the conflict of two juris- 
dictions, that of the several States and of the Federal govern- 
ment. Since each of these jurisdictions is by the Constitution 
of the United States supreme within its own particular field, 
and since the Constitution gives the Federal government 
authority over interstate commerce only, the central government 
has the right to interfere with corporations chartered by the 
several States only so far as their interstate operations are 
concerned. That is, a holding corporation, organized under the 
laws of any of the several States for the purpose of consolidating 
several corporations, is subject to federal control only so far 
as it can be shown to interfere with and restrain interstate 
trade. 

“ “Indeed, if the contentions of the defendants are sound, why may not all 
the railway companies in the United States that are engaged, under the State 4 
charters, in interstate and international commerce, enter into a combination such 
as the one here in question, and by the device of a holding corporation obtain 
the absolute control throughout the entire country of rates for passengers 
and freights beyond the power of Congress to protect the public against their 
exactions? The argument in behalf of the defendants necessarily leads to 
such results, and places Congress, although invested by the people of the 
United States with full authority to regulate interstate and international com- . 


merce, in a condition of utter helplessness, so far as the protection of the 
public against such combinations is concerned.” 193 U. S., p. 343. 
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The attitude of the several States toward the holding corpora- 
tion varies widely. Some permit the formation of such corpora- 
tions without placing any restrictions upon the extent to which 
the consolidation may be carried; others prohibit the formation 
of monopolies under any form, but allow holding corporations 
to be organized and to operate so long as they do not through 
this instrumentality maintain monopolies; others do not provide 
for the organization of holding corporations at all; and in a 
few cases the formation of corporations for the purpose of 
holding stocks in other companies is definitely forbidden. 

The first important case to come up, in this connection, under 
State corporation law is known as the Chicago Gas Trust case.°° 
For some years, four gas companies incorporated under the 
laws of Illinois had been operated in Chicago under a division 
of the territory combination. In 1892, in order to assure the 
permanent harmonious relations of these companies, the Chicago 
Gas Trust Company was incorporated under the laws of Illinois 
for the purpose of constructing and operating gas companies and 
authorized in addition to purchase, hold, and sell the stock of gas 
companies in Chicago and in any other part of Illinois. The new 
company acquired a controlling interest in the stock of the four 
existing gas companies in Chicago and proceeded to operate 
them practically as though the subsidiary corporations had been 
dissolved and the plants were owned by one company. The 
legality of the holding corporation was attacked in the courts 
on the grounds, first, that the statutes of Illinois made no provi- 
sion for the organization of a holding corporation, and second, 
that even if the holding of stock were found to be lawful, the 
organization must be still held illegal as constituting a monopoly 
in restraint of trade within the State. The general incorporation 
act of Illinois provides for the organization of corporations for 
manufacturing and commercial purposes by using the general 
phrase for “any lawful purpose.’”*! It was therefore contended 
that since the purchase and sale of stock was permitted by the laws 
of the State, any corporation organized for such a purpose must 
of necessity be organized for a lawful purpose and was therefore 


” 130 IIl., p. 260. 
* An Act Concerning Corporations, 1872, Sec. I. 
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sanctioned by the State law. The court held, however, that since 
a statute of this kind was a grant to the incorporators, its terms 
ought to be strictly constructed ; that if the Legislature had wished 
to authorize holding corporations they should have distinctly 
sanctioned such organizations by granting the right to purchase, 
hold, and sell stock in other corporations. Hence the Court 
declared the Gas Trust illegal without considering its mono- 
polistic features at all. The Chicago Gas Trust Company was 
dissolved and a new company formed which acquired directly the 
properties previously controlled through the holding corporation. 
In those States which followed the policy adopted by Illinois, 
the holding corporation therefore has been unable to gain a 
footing, but under the laws of New Jersey, Delaware, Maine, 
and other States, an opportunity has been afforded for the forma- 
tion of holding corporations®? wherever they have been deemed 
advantageous; consequently the opposition of the States refusing 
to sanction the holding corporation has been of small importance. 

Under the authority granted by the commerce clause of the 
Constitution the Federal government enacted in 1890 the Sher- 
man Anti-Trust Act, declaring “every contract, combination in 
the form of a trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States” illegal, and making 
it a criminal offence to monopolize or attempt to monopolize 
the interstate commerce of the United States. In view of the 
conditions existing at the time the Act was passed, as well as 
from the discussions in Congress, it is generally admitted that 
the purpose of the anti-trust legislation was to prevent the forma- 
tion of monopolistic consolidations of manufactures located in 
the several States, and to compel the dissolution of such organiza- 
tions already in existence. 

In the first important case®* determining the status of the 
holding corporation under Federal law, the Supreme Court held 
that the purpose of the company was to consolidate the manufac- 
turing of refined sugar. That while such a consolidation might 
act in restraint of interstate trade, nevertheless such restraint 
was an incidental result of the organization of the holding cor- 


* Ellerman vs. C. J. Rys. & U. St. Yds. Co., 49 N. J. Eq., p. 217. 
*U. S. vs. E. C. Knight & Co., 156 U. S., p. 1. 
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poration and not its primary purpose. Hence the American 
Sugar Refineries Company, the successor of the Sugar Trust 
previously held illegal under the laws of New York, was held 
to be free from the penalties imposed by the Sherman Act 
of 1890. The holding corporations organized in the purely 
manufacturing industries, even though they virtually monopolized 
the production of some particular commodity, were held there- 
fore to be free from public control on the following grounds: 
first, they were permitted by the States from which they held 
their charters, and second, the United States government had no 
authority over manufacturing. In order, therefore, that the 
monopolies in the holding corporation form be held illegal, one 
of the following changes in our laws must be made: either the 
States must without exception refuse to permit the formation of 
consolidations through the agency of the holding corporation, or 
the Supreme Court of the United States must practically reverse 
its decision in the sugar refiners case, thus holding that the prim- 
ary purpose of any corporation which virtually controls an entire 
industry is to control the sale of the products rather than to 
consolidate the manufacturing processes, or third, the United 
States Constitution must be amended, extending the scope of the 
commerce clause to include industrial corporations engaged in 
manufacturing in more than one State. 

Two years later action was brought under the same Act 
against the Trans-Missouri Freight Association,5* an organiza- 
tion of the railways south and west of the Missouri river, for 
the purpose of fixing rates and fares on interstate traffic. In 
this case the court decided that the Sherman Act applied to 
railroads in their interstate business. The general principles of 
this decision were reaffirmed in the Joint Traffic case*® a year 
later and as a result of these decisions the chief economic effect 
of the Act of 1890 has been, not to prevent the consolidation 
of manufacturers, but to prevent open agreements among the 
railroads of the United States and thus to encourage secret 
arrangements and indirect methods of securing harmonious 
traffic relations. Wherever possible some formal method of 


* 166 U. S., p. 290. 
“171 U. S., p. 505. 
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securing this end was adopted. Sometimes it was the voting 
trust, sometimes a system of leases, sometimes a holding corpora- 
tion, and when for any reason neither of these methods was 
found feasible, the community of interest plan was adopted. Of 
these four methods the holding corporation obviously possessed 
marked advantages. It had been used by both the Baltimore 
& Ohio and the Pennsylvania for a half century to control their 
network of railroads west of the Appalachians, and in like 
manner, but somewhat later, by the New York Central to control 
the West Shore, the Michigan Central, the Lake Shore, and its 
other western lines. In the same way the Boston & Maine 
consolidated a large portion of the railways in northern New 
England, and the New York, New Haven & Hartford those in 
southern New England. At the same time the Southern Pacific 
in®® the West, the Rock Island in the central States, the Erie in 
the eastern States, and the Southern Railroad in the Southeast 
were busily engaged in extending their systems through the 
holding corporation, and in addition, most of the other railways 
in various parts of the country had made use of the same device 
with equally successful results and without the interference of 
the Federal authorities. 

In the Northwest two parallel railways, the Great Northern 
and the Northern Pacific, had been operating independently of 
each other in comparative peace®* for twenty years. Each road 
was vitally interested in the development of the trade with the 
Orient. Each was dependent on pacific traffic arrangements with 
each other and with connecting lines to Chicago territory. It 
was first proposed to incorporate a holding company to take 
over the control of the Hill interests in the Great Northern and 
thus perpetuate the harmonious relations then existing. This 
method was rejected as too exclusive and then “the question came 
up, Why not put in the Northern Pacific?’’®* Meantime the two 
roads had been making plans for a Chicago connection, prefer- 
ably by securing control of an existing line. Several railroads 


* See Report of Southern Pacific, 1888. 

* Testimony of J. J. Hill, cited in Meyer’s “History of The Northern 
Securities Case,” and authorities there cited, p. 227. 

*Meyer’s “History of the Northern Securities Case” and authorities there 


cited, p. 227. 
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were considered, but finally the Burlington was determined upon 
as the most available. Arrangements were perfected by which 
the Northern Pacific acquired one-half of the Burlington capital 
stock and the Great Northern the other half, the two roads 
issuing their joint bonds in payment thereof. While these 
arrangements were being negotiated, the Union Pacific interests, 
under the direction of Messrs. Harriman and Schiff, began 
buying Northern Pacific stock, in order to protect the traffic 
relations of the Union Pacific with the Burlington railway. The 
Morgan and Hill party succeeded, however, in gaining control 
of the Northern Pacific by taking advantage of a provision in 
its charter which permitted the retirement of the preferred stock. 
For the purpose of preventing such struggles for supremacy in 
the future, and to insure the harmonious development of the 
great railways of the Northwest, the original idea of a small 
holding company was extended, and the Northern Securities 
Company was incorporated under the laws of New Jersey on the 
twelfth day of November, Igor. 

By the terms of its charter, the Northern Securities Company 
was empowered to purchase, hold, and sell securities in other 
corporations, to aid in any manner such corporations, and to 
acquire and own such real estate as might be necessary for the 
transaction of its business. Shortly after its incorporation, the 
Northern Securities Company acquired by exchange of stock with 
the shareholders of the two companies, about 76 per cent. of the 
capital stock of the Great Northern Railway Company and 
approximately 96 per cent. of the stock of the Northern Pacific 
Railway Company. Late in December, 1901, the Interstate 
Commerce Commission began an investigation into the subject 
of railroad consolidation with the object of throwing light upon 
the Northern Securities venture. Early the next year suits were 
brought independently by the State of Minnesota and the United 
States for the purpose of testing the legality of the Northern 
Securities Company and securing its dissolution in case it should 
be found to be illegal. In the Federal case®® suit was brought 

“” The case brought by the State of Minnesota was transferred to the U. S. 
Circuit Court, and the trial proceeded along with the Federal case. The 


Minnesota case was brought under the Anti-Trust law of that State, similar 
in most points to the Sherman Anti-Trust law. 
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under the Sherman Anti-Trust Act and section five of the 
Interstate Commerce law. The important questions raised and 
discussed in this case were as follows: first, was the Northern 
Securities Company, having purchased a controlling interest in 
the stock of two parallel and competing railroads, a combination 
in restraint of trade; second, even if a monopoly had thus been 
created, had the Federal government the right to interfere with 
the property rights of persons who had invested in a corporation 
created by one of the States? 

In its answer to the first question, the court followed closely 
the reasoning and the decision in the Trans-Missouri Traffic case. 
Consequently it was held that any combination having the power 
to restrain interstate trade, even though it never exercised it, was 
illegal under the Sherman Act and that the Northern Securities 
Company, if not a trust, was a “combination in restraint of inter- 
state and international trade.’®® The second question was the 
cause of an exhaustive discussion,® since it involved a consid- 
eration of the powers of the national government to regulate 
the ‘affairs or conduct of State corporations engaged as carriers 
of commerce among the States or of State corporations which 
although not directly engaging themselves®*? in such commerce 
yet have control of the business of interstate carriers.’”” Granted 
that the Federal government had been intrusted by the Con- 
stitution with exclusive control over interstate commerce and 
that through the instrumentality of the holding corporation a 
consolidation having the power to exercise monopolistic control 
over such commerce had been created by one of the States, had 
the Federal government the power to compel the dissolution of 
the creation through which the monopoly was established, or 
must it content itself, as suggested by the attorneys for the 
corporation,®** with the punishment of the subordinate companies 
for open and overt monopolistic practices? The real question 
as it appeared to a majority of the court centered in the query, 


“193 'U. S., p. 377. 

"See especially the dissenting opinion of Mr. Justice White, with whom 
Chief Justice Fuller and Justices Peckham and Holmes concurred. 193 U. S., 
Pp. 364 et seq. 

“193 U. S., p. 320. 

* 193 U. S., pp. 263, 270, 278. 
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Was the holding corporation known as the Northern Securities 
Company an investment company in the ordinary sense of the 
word, or a “custodian” of the stocks of the railways which it 
had united into one organization? If the holding company were 
an investment corporation, then to order its dissolution would 
be an interference with property rights which the Supreme 
Court would be the last to disregard. If it were a custodian of 
stocks, an instrumentality created for the purpose of controlling 
and possibly restraining interstate commerce, then to order its 
dissolution and the return of the stocks to their equitable owners 
would not constitute an interference with the property rights of 
the stockholders in the constituent companies, since Congress had 
by the Sherman Act declared that property rights might not be 
created through the monopolization of interstate commerce.** 
In the words of the court, “the decree, if executed, will destroy 
not the property rights of the original stockholders of the con- 
stituent companies, but the power of the holding corporation as 
the instrument of an illegal combination of which it was the 
master spirit to do that whjch, if done, would restrain interstate 
and international commerce.”’ The court adopted the latter view 
and consequently affirmed the degree of the Circuit Court, which 
enjoined the holding company from voting the stock or from 
exercising any control over the railway companies whose stock 
was held; and further, it enjoined the constituent railroad com- 
panies from paying any dividends to the holding company on the 
stock which the holding corporation held in its treasury. 

As a result of this decision, the Northern Securities Company, 
by resolution by the board of directors approved by the stock- 
holders at a special meeting held on April 21, 1904, provided for 
the reduction of its capital stock, by 99 per cent., through the 
exchange of $39.27 of stock of the Northern Pacific Railway 
Company and $30.17 of the stock of the Great Northern Railway 
Company for each share of the stock of the Northern Securities 
Company. An injunction was sought by the Harriman interests 
to prevent the consummation of this plan, on the ground that 
each stockholder was entitled to receive the original shares 
deposited rather than his ratable proportion of the assets of the 


“193 U. S., p. 357. 
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company.® In support it was argued that the Northern Securi- 
ties Company having been held an illegal corporation was void 
from the beginning, and therefore the title to the securities 
deposited had in fact never passed from the original owners to 
the Northern Securities Company. The court denied the injunc- 
tion on the ground that the parties had sold their stock to the 
Northern Securities Company with full knowledge of the pro- 
ceedings and condition and that the sale was on their part 
absolute and unconditional: therefore, the title to the stocks had 
intentionally been passed and consequently the former owners 
could not claim the specific shares.*® The decision of the 
Supreme Court in the Harriman injunction suit is likely to have 
important results in the future. While the holding company 
as a means of establishing and maintaining control of an industry 
was declared illegal in the Northern Securities case, the com- 
munity of interest principle, which secures the same results, 
temporarily at least, is stamped with the judicial approval. It 
would seem, therefore, that under any circumstances the holding 
companies, whenever declared illegal, would have a permanent 
refuge in the community of interest method of control. 

In some respects, the most significant of all the cases to come 
before the courts is that of the Standard Oil Company, 
recently decided in the Circuit Court. After the trust was 
declared illegal in 1892, the trustees proceeded to dissolve the 
organization by an exchange of the certificates for a pro rata 
assignment of shares in twenty selected corporations which con- 
trolled the remaining companies in the original trust. In 1899 
the charter of the Standard Oil Company of New Jersey was 
amended to permit it to purchase, hold, and sell the stock of 
other corporations in this and other countries, and at the same 
time its capital stock was increased to $100,000,000. 

This company®® then exchanged its stock for shares in the 
nineteen selected corporations and became the holding company 


“197 U. S., p. 244 et seq. 

“197 U. S., p. 200. 

“U.S. vs. Standard Oil Co. of N. J. et al. Brief of Law, Facts and Argu- 
ments for Petitioners. 

“The Federal government claimed in this suit that the Standard Oil trust 
failed to carry out the dissolution of the trust in good faith and that as a 
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for the Standard Oil interests. Late in 1906 suit was brought 
in the United States Court by direction of the attorney-general 
of the United States and on the nineteenth of November, 1909, 
almost exactly three years later, a decision was rendered, declar- 
ing the Standard Oil Company of New Jersey, the holding 
corporation, an illegal combination under the Sherman Anti- 
Trust Act and enjoining it from further continuing business 
in its present form.®® It was, of course, generally admitted 
that the Standard Oil Company had effected a substantial 
monopoly of the petroleum industry in the United States. 
A similar condition, however, existed in the sugar refining 
industry at the time the Sugar Refineries case was decided 
and there the cause was dismissed on the ground that the 
control over manufacturing was intrusted by the Constitution 
to the several States. The Standard Oil Company, however, 
was both a manufacturing company and a commercial company. 
Its business as a transporter of oil surpassed in extent and 
influence that of many of the railroads as carriers of commercial 
products. Moreover, the company had for years been extending 
its business into the commercial fields in the wholesale and retail 
distribution of its manufactured products; consequently, when 
the plea was entered in its defense that it was a private corpora- 
tion, not a public utility corporation, and therefore to be classed 
with the sugar refining company rather than the Northern 
Securities Company, the court held that it was engaged in com- 
merce and that among corporations engaged in this domain the 
Sherman Act made no distinctions. The decision of the court 
in this matter seems, therefore, to be directly in line with all 
the previous decisions of the Supreme Court in regard to the 
scope and meaning of the Anti-Trust Act. The principal conclu- 
sions, as stated by Judge Hook in a concurring opinion, 
express briefly but comprehensively the general conclusions 
reached. 
ma‘ter of fact had retained control of the various companies from the date 
of the court’s decision in 1892 until the formation of the Standard Oil Com- 
pany of New Jersey, a holding corpcration, in 1899. 

® The case was soon after appealed to the Supreme Court and is now before 
that body for final decision. 
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“The principal conclusions, upon which we are all agreed, may 
be briefly stated as follows: A holding company owning the 
stocks of other concerns whose commercial activities, if free 
and independent of a common control, would bring them into 
competition with each other, is a form of trust or combination 
prohibited by Section I of the Sherman Anti-Trust Act. 

“The Standard Oil Company of New Jersey is such a holding 
company. The defendants who are in the combination are 
enjoined from continuing it and from forming another like it. 
The holding company is enjoined from exercising the rights 
of a stockholder in the subordinate companies, and they are 
enjoined from allowing it to do so or to benefit therefrom in 
the way of dividends. 

“Tt is thought that with the end of the combination the monop- 
oly will naturally disappear, but lest, instead of resulting that 
way, the monopoly so wrongfully gained be perpetuated by the 
aggregation of the physical properties and instrumentalities by 
which it is maintained in the hands of a member of the combina- 
tion and the liquidation and retirement from business of the 
other members, it is held that such a course would violate the 
decree.’’?° 

It would seem from the conclusions reached in this case that 
a considerable change in the attitude of the court toward the 
holding company had occurred since its first decision in 1894. 
It is entirely possible, therefore, that in the future the Supreme 
Court will hold that monopolistic aggregations of capital in the 
purely manufacturing field must of necessity directly affect inter- 
state commerce in the commodity manufactured, and that under 
such circumstances many of our larger industrial consolidations, 
especially those in the holding company form, may be declared 
illegal and forced to dissolve, even though their monopolistic 
power may never have been used to the disadvantage of the 
public. 

While the process of determining the legal status of the 
holding company has been in progress, neither the States nor 
the corporations have been idle. Following the lead of New 


” As reported in the Chicago Tribune, November 21, 19009. 
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Jersey, thirteen of the other States of the Union” have enacted 
statutes definitely approving the policy of a corporation holding 
stock in other corporations, and in several of the other States 
this policy, while not directly sanctioned by statutes, seems to 
have the silent approval of the administrative officers and the 
courts. At the same time the corporate interests have eagerly 
been taking advantage of the opportunities thus offered to con- 
solidate the various industries on the ground, evidently, that a 
consolidation once effected is not likely to be disturbed. This 
movement has been most marked in the railway domain, where 
it originated. As shown by the investigation made by the Inter- 
state Commerce Commission in 1906,72 somewhat less than one- 
half (46 per cent.) of the total capital stock issued by the rail- 
ways of the United States was held by railway corporations,” 
and the practice seems to be increasing rather than the reverse. 
While no thorough investigation of the situation in the public 
service field has been made, an examination of the available data 
shows the same movement, somewhat less advanced, but pro- 
gressing with great rapidity, especially since 1905, in almost 
all lines of that important domain. In a large proportion of 
the cases the consolidation of all the public service companies 
within a given territorial area is formed, partly for the sake of 
economy and partly for the sake of monopolistic control. In 
the strictly manufacturing field the consolidation movement, 
effected largely through the instrumentality of the holding cor- 
poration, may be compared to a volcanic eruption, reaching a 
climax in the years 1899-1901, and then followed by a period 
of comparative quiet. In each of the more important industries, 
a holding company exercises a very large influence, and in some 
cases practically dominates the industry. In the commercial field 
the consolidation of mercantile houses has apparently just begun, 
the Associated Merchants’ Company of New York being the 


™ Alabama, Connecticut, Delaware, Maine, Nevada, New York, North 
Carolina, Ohio, Pennsylvania, Washington, West Virginia, Wisconsin and 


Wyoming. 

™Intercorporate Relations of Railways in the U. S., 1906, p. 45. 

% Railway Securities Funded Debt Stock 
5. GO OF TS BE bok cs ciecicccscvcscs $7,842,400,969 $4,743,049,585 
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most important instance at the present time. The success of this 
company would indicate that, if such organizations are not pre- 
vented by legal restraint, they are likely to become of large 
importance in the near future.”* 

With the States furnishing the opportunity and in some cases 
actively approving the consolidation of industrial establishments 
through the holding company, with the industrial and financial 
leaders seeking its many advantages, the dangers threatening our 
industrial system are likely to be overlooked or forgotten. On 
the one hand stands monopoly with its palsying touch; on the 
other, the disruption of immense business organizations by order 
of the judges, bound by law and by every sacred obligation to 
destroy that which the States and the corporate interests are 
busy establishing. In order to avoid both of these threatened 
disasters to our future industrial development, it is evident that 
a radical change in our corporation law ought to be effected 
by the States and the Federal government acting in harmony. 
While it is beyond the scope of this article to discuss such 
changes in detail, the main outlines may be briefly indicated. 

In the first place, the United States should by law provide 
for the incorporation of all business enterprises engaged in inter- 
state trade or in manufacturing in more than one State. Such 
corporations should be permitted to hold stock in other corpora- 
tions under proper government supervision and control. 

In the second place, a national commission should be created 
to supervise the incorporation of such industrial enterprises and 
the control of their corporate operations after the period of 
formation. The Bureau of Corporations might be entrusted 
with this particular task for corporations within its particular 
field and the Interstate Commerce Commission those engaged 
in the transportation of goods and messages; or an entirely new 
commission might be created to supervise the operation of all 
enterprises incorporated under the Federal law. 

In the third place, the several States should provide for the 
incorporation of business establishments doing strictly a State 


“For a discussion of the position of the holding company in European 
countries, see Liefmann, “Beteiligungs- und Finanzierungsgesellschaften,” 


1909. 
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business and for those only. Such corporations should not be 
allowed to hold stock in other corporations. 

That important changes in the formal relations of the great 
corporations and the public administration must come in the 
future is not open to question. If they do not come through 
changes in our Constitution and statute laws, they are certain 
to come more slowly, but none the less surely, through a series 
of judicial decisions. In the interests of public welfare, as well 
as of private interests, they ought to come through legislative 
action, and that in the immediate future. 


Maurice H. Rosinson. 
University of Illinois. 
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EW ZEALAND and Victoria, with their experiments in 
conciliation and arbitration of industrial disputes, are not 
in fact the Utopia which fancy from a distance seems to paint 
them, a very Paradise where the lion and the lamb lie down 
together in perfect peace and concord. Nor are the Australasians 
much different from other selfish, sinning sons of Eve. Human 
nature has not been changed there: supply and demand still hold 
sway; employers still pay as little as they must and employed 
return as little as they may. And so these labor laws, which 
have helped to bring a large measure of industrial peace to 
Victoria and New Zealand, are not mere quixotic dreams of no 
applicability to practical, strenuous Twentieth Century America. 
There are lessons in them for us to study and learn and inwardly 
digest. 

Before the creation of the Victorian Minimum Wages Boards 
and the New Zealand Court of Industrial Arbitration, strikes 
were almost as much the order of the day for the Englishman 
in those far off colonies as for the Englishman at home. In 
the early nineties and just before, strikes occurred over the con- 
tinent of Australia with a frequency and bitterness that seemed 
to foreshadow nothing but perpetual open clash between the 
warring elements and a permanent handicap to trade and com- 
merce. Your Australian working man is essentially a Britisher, 
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a compromiser, a man with an inherent respect for caste and 
class. But the free space of Australia, the pioneer life, the sun- 
dering of the old home ties, have mixed with these traits some- 
thing of the early American vigor and self-reliance and not a 
little of the ability and willingness, once he is aroused, to hit 
hard and fast. The New Zealander is his first cousin, a little 
more British in his clinging to the ways of his fathers, a little 
less American in his greater respect for law as law. And the big 
employers and the owners of the large sheep runs, the “‘fat men,” 
as they dub their captains of industry, went too far; they over- 
reached themselves, and opened the way for their own undoing by 
these workers. The land and wealth of Victoria and New Zea- 
land were accumulating in the hands of a few. The country was 
rapidly taking on the aspect of a succession of vast ranches 
or runs, where sheep fattened upon fertile tenantless acres, mak- 
ing a few rich men richer, while towns and cities were filling 
with homeseekers, who, instead of lands for settlement, found 
the factory, and often enough a sweated wage. 

Unrest was everywhere. In Queensland armed camps of 
shearers were only put down at last by the military. In all 
the other states strikes took place, sufficient, at last, in number 
and disorder to set men to thinking and talking about remedies. 
In those days men in Australia were noticing continental social- 
ism, sympathizing with the successes of labor in Germany and 
with the victory of the workers in the great London dockers’ 
strike. And the extra hardships following in the train of heavy 
droughts, the collapse of the Melbourne land boom, and the 
consequent numerous bank failures in Victoria, along with the 
maritime strike of 1890, which for a time tied up the shipping 
of Australia and New Zealand, prepared the way for the electoral 
success of the Labor and Progressive parties. The workingmen 
became convinced that only by their votes and by legislation of 
their own could they hope to prevent a repetition, in these new 
and abundant lands, of the inequalities, the sufferings, and the 
injustices they had hoped were left at “home” in far-off England. 

The Progressive party was brought in to power in New 
Zealand under the energetic reformer Ballance in 1890, and 
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although land reform was the more critical issue and had the 
right of way within the next two years, Parliament had before 
it on several occasions the carefully studied scheme of the Min- 
ister for Labor, Mr. William Pember Reeves, for the compulsory 
arbitration of labor disputes. Two years later the bill was 
enacted, and on the 1st of January, 1895, the act went into effect. 

In the year 1896 the first of the Victorian Wages Boards was 
formed, under a Factories and Shops Acts, framed to meet the 
recommendation of the old Royal Commission of 1883 and of 
the Parliamentary Board of 1893. 

Thus we have two matter-of-fact British stocked communities, 
where freedom from governmental control had permitted in a 
rich virgin state vast monopolies in the soil to a few and had left 
to the many factory conditions leading straight to the old familiar 
clash between employer and employed, with all its attendant 
losses, discord, and _ bitterness. 

Victoria with a population of about 625,000 and an area of 
88,000 square miles—or a little less than the area of New York 
and Massachusetts combined: and New Zealand with a popula- 
tion just short of a million and an area of 104,000 square 
miles—or about the same size as New York, Pennsylvania and 
Massachusetts, and with one-twentieth of the total population 
of these three States, each has tried the laissez faire American 
way of watching the industrial conflict proceed from underpay 
and overwork to lockout and strike and unemployment and sweat- 
ing. Each at the same time began to experiment with cures. 
Victoria has tried state intervention of one type, New Zealand 
has chosen an essentially different type. But back of both schemes 
is the common idea, now become a deep-rooted and wide-spread 
conviction, that it very clearly is the duty of the state to “inter- 
fere’’ in industrial disputes: that the prevention of strikes, the 
regulation of pay, and the fixing of hours of labor are obliga- 
tions which the body of the citizens must take up through their 
constituted authorities. 

The first act in which the principle of compulsion was laid 
down as an integral and essential part of arbitration of labor 
disputes had to blaze its way through a forest of difficulties. 
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Employers at the start were merely indifferent and contemptuous. 
Then, as labor fell in behind the Act and it became plain enough 
that progress was being made straight on to the goal of state 
regulation of wages and hours, obstructions were piled across 
the path. Employers now came together, to point out the pitfalls 
ahead, if not to dig them, and succeeded at least in diverting the 
Act from its first planned course. 

The party of the late over-mastering “King Dick’’ Seddon 
and of the present astute Premier, Sir Joseph Ward, have not 
been without worldly wisdom these twenty years they have been 
in power, even while moved by a genuine desire to work for the 
common good. They have known well the vote-getting value 
of this part of their progressive programme, how to make it 
popular on the hustings, and how to placate with tariff taxes 
and local improvements the business world. And as experience 
has revealed defects and shortcomings in the original Act, amend- 
ments have been brought in to cure these defects and then amend- 
ments to these amendments. 

In its present form, the Industrial Conciliation and Arbitration 
Act of 1908 returns to the earlier conciliation boards, fallen into 
disrepute and disuse for some years, and adapts to the New 
Zealand scheme of arbitration the present Victorian principle 
of conciliation. 

Fifteen years of experience and of experimenting have brought 
Victoria and New Zealand very close together. Victoria, start- 
ing with Special Boards of conciliation only, in 1898 instituted 
an appeal court of final jurisdiction, while New Zealand, its 
Court of Arbitration, having been divested of its original juris- 
diction, now returns to Councils of Conciliation, with court and 
compulsory arbitration to be appealed to, only if conciliation fail. 

The present New Zealand law is found in the 131 sections 
of the 1908 “Act to Consolidate Certain Enactments of the 
General Assembly Relating to the Settlement of Industrial Dis- 
putes by Conciliation and Arbitration,” and in the 74 sections 
passed at the same session of Parliament, ““To amend the Indus- 
trial Conciliation and Arbitration Act, 1908.” 

The general administration of the Act is vested in the Minister 
for Labor, and under him in the Secretary for Labor, who fills 
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the office of Registrar. Any incorporated company of employers 
or any society “consisting of not less than three persons in the 
case of employers, or fifteen in the case of workers, lawfully 
associated for the purpose of protecting or furthering the inter- 
ests of employers or workers,” or any trade union, may be regis- 
tered as an industrial union under the act upon compliance with 
strict regulations as to meetings, appointment of officers, the 
mode in which industrial agreements shall be executed by the 
union, the use of a seal, the control and investment of the pro- 
perty, the audit of accounts, the registration of members and 
the mode in which and the terms on which persons shall become 
or cease to be members and the conduct of the business of the 
society at some convenient address to be specified. Having 
satisfied the Registrar upon these points, the society is registered 
and becomes as from the date of registration, “but solely for the 
purpose of this Act,” a body corporate by the registered name, 
having perpetual succession and a common seal. All this the 
New Zealand unions make little objection to, repugnant as this 
incorporation and this detailed state supervision would be to 
American unionists. The New Zealand arbitration law, and the 
liberal interpretation of that law by the New Zealand Court of 
Arbitration, have conferred much prized privileges upon the 
industrial workers of New Zealand, in return for which a con- 
siderable state control must be submitted to. Far from being 
hampered or merely tolerated. the union of workers is encouraged, 
the state protects and fosters them, and often through its court 
adjudges that as between equally skilled and available applicants 
for employment, an employer must select the registered union 
man. And he may not in New Zealand as he could in New South 
Wales quibble over technicalities and observe merely the letter 
of the law. At his peril he must inform himself whether the 
application book kept in the union’s registered offices contains 
the names of candidates presumably competent to accept his offer 
and ready to do so upon reasonable notice. But in return for 
so “obstructing’’ employment, the state has conferred certain 
exceptional advantages upon employers. In addition to the 
minimizing of strikes, the advantage of which has inured to 
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employees and to the general community along with employers, 
this “preference to unionists,’ and above all the uniform limita- 
tion of hours of employment and the fixation of wages, have 
put all competing employers at the same starting point. Manu- 
facturers and even the most outspoken opponents of all this state 
regulation agree that in two points the New Zealand arbitration 
act has been a success. Thanks to it, “sweating’’ has been eradi- 
cated in New Zealand, to the especial improvement of the lot of 
women workers. And employers now feel that in the matter of 
wages they are all in the same boat. None, any longer, will be 
able to win out over another by steering his individual enterprise 
closer than his competitors could or would to the perils where 
so many an industry goes down in disaster. Gross underpay and 
long hours of overwork all must keep clear of. 

If any will not, the very simple, inexpensive and quick remedy 
lies at hand—Councils of Conciliation; and if those prove ineffec- 
tive, there is the Court of Arbitration. Any party in interest may 
apply to a Commissioner of Conciliation to convene a Council 
of Conciliation, before which the disputed matters shall be heard. 
Each Council is created as the need for it arises, and when its 
work is accomplished it is thereupon dissolved. Only the office 
of the chairman, the Commissioner of Conciliation, has any 
permanency. He holds a salaried appointment from the Governor 
for three years, and exercises jurisdiction in one of the four 
industrial districts into which the Dominion is divided. 

When a Council of Conciliation has been applied for, employers 
and employees each nominate one, two, or three representatives 
whom they wish the commissioner to appoint as “assessors” to 
form with him a Council of Conciliation. Each nominee “must 
be or must have been actually and bona fide engaged or employed 
either as an employer or as a worker in the industry” in respect 
of which the dispute has arisen, or any member of an industrial 
union or association which is party to a dispute, whether ever 
occupied at the trade or not, may serve as such an assessor. And 
this exception is a most important amendment to the original 
draft of the 1908 Act. For where a trade does not call for many 
workers, and these few are further grouped into separate unions 
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according to industrial districts, the whole time of a secretary 
is not needed by each union, nor are these small unions able to 
bear the expense of the whole salary of a secretary. It results, 
therefore, that in New Zealand one man will sometimes be the 
union secretary in from three to ten different trades, in only one 
of which has he himself been employed. These secretaries, then, 
would have been kept off the Council of Conciliation, had the 
Councils been limited in membership, as employers, bitter against 
“labor agitators,” first demanded. Fortunately better counsels 
prevailed, for it is too much to expect of the rank and file of 
workers in small industries that, closeted with their employers, 
day after day and perhaps week after week, they shall be able 
to insist unflinchingly for their rights, without fear, for them- 
selves, of blacklisting if they offend those who might deprive 
them of their livelihood, or with no regard to the taunts and 
insinuations of their fellows, if a compromise is consented to. 
The paid secretary of the union comes to such a conference free 
and unafraid, experienced in debate and primed with knowledge 
of the law. He gives confidence to the other members on his 
side and often bears the brunt of the attack. It is he who accepts 
most of the blame or claims most of the praise, when the labors 
of the Council are ended. 

Once constituted, a Council has power to examine witnesses 
under oath and to require the production of books and papers, 
but no person may be required to disclose trade secrets, or the 
profits or losses of his business. The procedure of the Council, 
which “shall in all respects be absolutely in the discretion of the 
Council,” is marked by informality, and throughout the injunction 
of the statute is seldom lost sight of that “it shall be the duty of 
the Council to endeavor to bring about a settlement of the dis- 
pute, and to thisend * * * expeditiously and carefully to 
inquire into the dispute and all matters affecting the merits and 
the right settlement thereof.”’ 

If an agreement is reached by the parties in the course of the 
inquiry, the terms of the settlement are formally set down in 
writing and filed with the clerk of the industrial district where 
it is made. The agreement must be for a term specified; and 
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while this term may not exceed three years, the agreement con- 
tinues in force until superseded by another agreement or by an 
award of the Court, unless the registration of the industrial union, 
party to the agreement, has been cancelled. 

It was one of the most frequent complaints leveled by the 
workers against the arbitration act before its general amendment 
in 1908, that a substantial denial of justice resulted from the long 
delay of the Arbitration Court in rendering its decisions. This 
was the excuse offered by the slaughtermen and accepted by a 
large part of the New Zealand community for the slaughter- 
men’s strike of 1907. The men making their demands for 
increased pay, when any delay would have meant heavy loss to the 
sheep packers, obtained their terms. To the indignant protests 
of employers and of a part of the press and public, they pointed 
out that the over-worked Arbitration Court could have heard their 
case only after a six months wait, at which time all the season’s 
work would have been finished and a large number of the slaugh- 
termen themselves scattered to their homes in other industrial 
districts and in Australia. The new act obviates all this. Coun- 
cils of Conciliation must be speedily convened upon proper 
application being made therefor, and thereafter “not earlier than 
one month or later than two months * * * the Council 
shall, unless a settlement of the dispute has been sooner arrived 
at, * * * deliver to the Clerk of Awards for the industrial 
district in which the dispute has arisen a notification, under the 
hand of the Commissioner, that no settlement of the dispute has 
been arrived at.’’ Then the case is ready for the Arbitration 
Court and, thanks to the clearing of the court’s calendar by hav- 
ing magistrates courts now to enforce awards and the Councils 
first to sift all disputes, the Court is ready for the case. Certainly 
if the state is to stand between employer and employed, regulating 
the conduct of each, telling the one what he must pay and the 
other that he may not strike, it must at the very least be ready 
to hear both parties with dispatch, whenever applied to. 

The costly, long-drawn-out proceedings that disgusted the 
workers of New South Wales with the old Wise Act as admin- 
istered by the Wade government furnish a convincing object 
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lesson here. The delays of the law are proverbial, but when 
carried into the industrial field they turn statutes for the concilia- 
tion of labor disputes quickly into particularly effective means for 
aggravating labor disputes. 

The new act carries conciliation on still another step beyond 
the old, by copying the provision of the Canadian law for public 
notice of the Councils’ findings when it has been impossible to 
bring the parties to an agreement. A recommendation may be 
made and published by a Council, the assessors being all agreed, 
and the Commissioner here having no vote in respect of the 
making or nature of any such recommendation, for the settle- 
ment of the dispute, according to the merits of the case. And 
further, the Council may state whether in its opinion “the failure 
of the parties to arrive at a settlement was due to the unreason- 
ableness or unfairness of any of the parties to the dispute.” 

But New Zealand, unlike Canada, applies this provision not 
only to disputes involving public utilities, but to all industrial 
disputes, and then goes far beyond Canada or any of our Ameri- 
can conciliation schemes with its Court of Arbitration. A judge, 
usually taken from the Supreme Court bench and holding office 
for life, and two “nominated members,” holding office for three 
years and appointed from nominees presented by employers and 
employees respectively, constitute the Court. The authority of 
the court is final, and its jurisdiction is wider and its procedure 
somewhat more formal than is the case with the Councils. It 
is the one court for all of the industrial districts. These it 
regularly visits on circuit and its awards become binding, not 
only upon the parties in action but upon everyone, employer or 
employed, who is “whilst the award is in force connected with or 
engaged in the industry to which the award applies within the 
industrial district to which the award relates.” And this broad 
power to lay down a common rule for the whole of an industrial 
district may be stili further extended. For where the majority 
of workers or employers in an industry are already bound by 
an award and their products enter into competition in any market 
with those manufactured in another industrial district not bound 
by the original award, the Court has authority to amend the 
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provisions of an award, so as to join and bind these employers 
and workers in such other district. 

Parliament has left it entirely to the Court to decide what 
standards it shall adopt, and what methods it shall make use of 
in arriving at its judgments. It does not seem to have hesitated 
to confer executive, legislative and judicial functions upon this 
court of appellate and final jurisdiction. Common sense rather 
than common law controls this unique tribunal. In its early days 
its awards were generally in favor of the workers in their 
demands—now for shorter hours, now for more pay, or again for 
enforcement of fines against employers for breaches of the act 
or of awards. Later the men were not so often successful, and 
now the point seems to have been reached where little more in the 
direction of wage increase may be looked for. 

It is difficult to determine what principle the Court has followed 
in fixing these gradually increasing wages. The various judges 
who have at different times presided over the Court disclaim 
for their judgments any basis of profit-sharing. Nor do they 
seem to have taken more than general notice of increasing cost 
of living, though this point is often emphasized by the trade 
union representatives in argument before the Court. The cus- 
tomary wages in the industry under review and in others of a 
similar nature have some bearing on the results reached, but in 
general it evidently has been a case of “charging what the traffic 
will bear,” or as Judge Heydon of Sydney stated it, the men are 
given what in the Court’s opinion they might have secured with- 
out a court, considering their own union strength and the resist- 
ing power of their employers. 

But whatever the basis, employers must obviously object to 
awards requiring them to pay more in wages just as employees 
will hardly submit to awards in reduction of their pay. Almost 
of necessity the Court of Arbitration becomes a court of com- 
promise, and rarely can hope to gain more than the qualified 
approval of either party. 

Yet the objections of employers to increased court-fixed wages 
is not as general nor as genuine as at first appears. Many an 
employer will say in so many words that he cares very little 





42 Yale Review. [| May 


what wage the court may fix. If wages go up, prices very soon 
will follow. The widely read newspapers of the Dominion, 
always reporting and commenting upon proceedings under the 
arbitration act, carry a general notice to the whole community 
that the cost of production has increased. If millers be awarded 
six pence more per day in wages, the increase is promptly reflected 
in the barrel of flour. But the reflection is distorted and the 
sixpence grows to very curious proportions. It once happened 
that one coal mine owner was saved by this “increased cost of 
production” from threatened bankruptcy, and with prices con- 
fidently raised to the public following a Court award increasing 
wages, was enabled to turn failure into affluence. 

And so in New Zealand this act of compulsory arbitration and 
attempted conciliation creates less discord than might be expected. 
The closely organized employers, usually on the defensive, of 
course must oppose all claims that organized labor from time 
to time advances, while the unorganized consumer reads his paper 
undisturbed by any interruptions of business and decides that 
“the foreigner’’ will have to be taxed a little more. For the New 
Zealander is persuaded beyond all doubting that if he will but 
try it long enough, he will finally lift himself up by his own boot 
straps. 

But whatever the final result of raising wages without regulat- 
ing prices, and whether we guess with the Government that wages 
have increased most, or, with the Opposition, that prices have 
increased more, co-existent with the Arbitration Act two 
advantages have come to the New Zealand public. The one, 
the abolition of sweating, unquestionably may be credited to 
the Arbitration Act and its complementary Shops and Factories 
Acts; the other, the often made claim that strikes have been pre- 
vented by this legislation, is a matter for more qualified assent. 

Just previous to the general amendments of 1908 all in New 
Zealand had concluded that the old act no longer would serve 
as a strike preventive. The strikes of the slaughtermen, of the 
Auckland tramway men, of the Wellington bakers, and of the 
west coast miners, furnished proof, if any were needed, that the 
contention employers had repeatedly made was well founded. 
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The act did hold employers whose property could always be 
attached, but it could not be enforced against the men. A con- 
siderable proportion of the fines imposed against the striking 
slaughtermen were, it is true, ultimately collected, and property 
of individual miners was sold to satisfy the judgment against 
their union for its defiance of the law; but it was plain to every 
one, in spite of the almost frantic efforts of the Government to 
save its face, that the Arbitration Act coud not maintain indus- 
trial peace between capital, irritated and exasperated, and labor, 
defiant, awakening to the belief that fifteen years of court awards 
in its favor had resulted in a diminution rather than an increase 
in the purchasing power of its wages. Many in and out of Par- 
liament advocated that the act should be thrown overboard 
entirely, so much dissatisfaction was there found with it. But the 
general public were in no sympathy with such an extreme remedy. 
It was apparent now to everyone that, if for a dozen years New 
Zealand had been “a country without strikes,” causes other than 
the statutes had had a material part in that result. 

But the community desired, and the Government was deter- 
mined, to try some readjustments in order that employer and 
employed might generally settle their differences by reason rather 
than by force. At one time the Government seriously declared 
it would make striking an offence punishable by imprisonment. 
At another, “a needs wage,” an improved minimum wage, and a 
higher, “exertion wage” were advocated, while the administrative 
machinery of the Act of Arbitration and the whole basic theory 
of conciliation boards and arbitration court came in for criticism, 
not always as wise as it was heated. The Government’s bill at 
last brought down by the Minister for Labor was hardly recog- 
nizable as it was amended by the Labor Bills Committee of the 
Lower House. Then, when reported in committee of the whole, 
the Government had eight printed foolscap pages of amendments 
to propose and one private member had as many as 52 amend- 
ments of his own to offer. Finally emerging from the Lower 
House, it passed into Committee of the Legislative Council, where 
after three days of new amendments it was heard before the 
Upper House for more amendments still, and was at last reported 
back to the Lower House, which refused to accept the bill in its 
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new form. A joint conference of the two houses was unable 
to agree, and then a second conference and the Act at last! 

Now all this was being watched, speeches were being made in 
Parliament, unions of workers and of employers were passing 
resolutions, leaders were appearing daily in the press, arbitration, 
conciliation and strike prevention were being discussed wherever 
were gathered together two or three men—or women, in this 
land of adult suffrage. And just there was seen the result of 
the old act and the hope for the new one. The public almost 
to a man—and a woman—had grown accustomed to the appeal 
to law for the settlement of these contracts of employment. A 
return to the old methods of strikes and lockouts would have 
received no more support than a proposal to annul the statutes 
against burglary because some men still stole. 

No features of the Act as it was going through Parliament 
were subjected to such criticism as the strike clauses. In the final 
compromise form, imprisonment for striking had been discarded, 
and fines and penalties were relied on alone. For “unlawful” 
strikes or lockouts, 1. e. strikes or lockouts by parties bound by an 
award, employees are now liable to a fine not exceeding $50, 
employers to $2,500. For instigating, inciting, aiding or abetting 
an unlawful strike or lockout or its continuance, any worker may 
be subjected to a fine of not more than $50, and all others, 
whether unions of workers, unions of employers or individual 
employers, may be fined $1,000. 

Special penalties, not exceeding $125 in the case of employees 
and $2,500 in the case of employers, are imposed in the case of 
all strikes or lockouts in any of the following occupations unless 
within one month before such strike or lockout fourteen days 
previous notice in writing is given to the other side: 





. The manufacture or supply of coal gas; 

. The production or supply of electricity for light or power; 

. The supply of water to the inhabitants of any borough or other place; 
. The supply of milk for domestic consumption; 

. The slaughtering or supply of meat for domestic consumption; 

. The sale or delivery of coal, whether for domestic or industrial pur- 
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poses ; 
x. The working of any ferry, tramway or railway used for the public 
carriage of goods or passengers. 
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For aiding or inciting to strikes or lockouts in these services of 
exceptional public utility, fines heavier than in other cases are also 
imposed, $125 in the case of single workers, $2,500 in the case 
of employers, organized or unorganized, and of trade unions. 

In addition to these money damages against individual and 
organized workers, the registration of any union of workers 
may be suspended for a period of not more than two years for 
striking or for abetting or inciting strikes. And this power of 
suspension is a very effective corrective in the hands of the Court. 
It carries with it suspension of any award or industrial agree- 
ment at the time in force and bars the suspended union from 
“instituting or continuing or of being a party to any conciliation 
or arbitration proceedings * * * or of entering into any 
industrial agreement, or of taking or continuing any proceedings 
for the enforcement of an award or industrial agreement.”’ 

Such are the main provisions now relied upon to prevent strikes 
in New Zealand. Thus far the new act has fulfilled the most 
sanguine hopes of its sponsors and again New Zealand has become 
“a country without strikes.” Now, after fifteen years, during 
which unforeseen defects in the first act and subsequent amend- 
ments had substituted arbitration for conciliation, conciliation is 
again returned to with the failures in New Zealand and the suc- 
cesses of the Victorian Wages Boards to point the way to better 
results. 

These Special Boards of Victoria, or Wages Boards as they 
have come to be known, are of a type much like the Councils of 
Conciliation now become the mainstay of the New Zealand Act. 
The two systems are very close to each other in basic plan. With 
both, disputes must first be heard by a conciliation tribunal whose 
awards are effective only in so far as they are agreed to by the 
parties, and the conciliators themselves are employers and 
employees who from practical personal experience are conversant 
with the trade on which they are called to sit in judgment. 

But in Victoria there is no division into industrial districts with 
salaried appointees of the Governor, ready when called upon to 
summon a Council in any dispute, in any industry, within a single 
district. The Special Boards of Victoria are appointed by Parlia- 

4 
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ment from time to time upon representation made to it by 
employers or employees, or on the reports of the officers of the 
Factories Department. Upon the adoption by both Houses of a 
resolution, usually introduced by the Minister for Labor, for the 
appointment of a Special Board, an Order in Council is passed 
constituting the board, and indicating the number, not less than 
four nor more than ten, that shall sit on the board. Employers 
or employees then nominate by mail their respective representa- 
tives. From these nominations the Minister for Labor makes 
up the board and then invites the members to meet for the elec- 
tion of their own chairman and secretary, to decide upon the 
mode in which they shall carry on their business. While every 
member of the board must be, or must have been, connected as 
employer or employee with the trade or occupation for which 
the board has been constituted, the chairman may be any disin- 
terested person elected by the members. And the successful issue 
of the board’s deliberations will very largely depend upon the 
tact and ability that this chairman can display. Although he 
has not the advantage of the New Zealand Commissioners of 
Conciliation, of a definite term of office, and loses thus something 
in experience and authority, yet the practice is to appoint over 
and over again as chairman of different boards a few men who 
have proved themselves most capable, and thus the two systems 
are guided in the main by men of much the same calibre. 
Neither are the Victorian boards as open to objection as might 
at first appear, on the ground that the union may not be repre- 
sented by a paid secretary, unless he is or has been actually 
engaged as an employee in the trade affected. For in Victoria, 
in the first instance, these special boards sit not for a district but 
for the whole state; nor are the unions of Victoria split up into 
small sectional groups. Far from that, an overwhelming pro- 
portion of the factory operatives working under board deter- 
minations are concentrated in the four principal cities of Victoria, 
which together contain 60 per cent. of the entire population of 
the state, with Melbourne alone holding nearly 43 per cent. of 
the population and employing in its 2,569 factories, 65,951 per- 
sons, to the 19,288 persons employed in factories in all the rest 
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of the state. Under such different conditions these unions have 
a larger membership than in New Zealand and union secretaries 
in Victoria are usually graduates from the ranks of the unions 
which they represent. Unpalatable as it may be to some to have 
“labor agitators” on conciliation tribunals, it is hardly to be denied 
that without them the scales of justice are not to be held even 
between the employer on the one side, confident, self-possessed, 
knowing all the branches of the industry he is called to represent, 
and the highly specialized employee, afraid, perhaps, of antago- 
nizing the man on whom depends his livelihood, and not sure that 
his shopmates will not suspect him, if he consents to compromises. 
The labor secretary who fears no blacklist, who has a wider view 
of the trade than one who has kept his eye on one machine while 
training his hand to keep up to its increasing pace; who has met 
before in conference men of superior education and fortune, and 
who can not only feel the grievances of his side but articulate them 
—such a man is needed for labor upon these Victorian Special 
Boards at times. Yet in the majority of cases the boards proceed 
in their business in a manner apparently satisfactory to all parties 
concerned. The first few meetings often result in nothing more 
than a display of temper on both sides, which the experienced 
chairman will bear as a necessary preliminary. And then the 
members will settle down to their business and dispatch it with 
an understanding and celerity that is in itself one of the strongest 
arguments for such boards of experts, as against a judge learned 
in the law and knowing industrial conditions only by hearsay. 
No detail is too small for consideration, no point too technical 
for some of these conciliators to discuss with understanding. 
The proceedings of the Saddlery Board is a case in point. 
Here were half a dozen employers and employees meeting 
together two or three evenings a week and working over the 
amendment of a “log” of forty-three printed pages and of over 
3,000 items in an endeavor to make the piece-work rate formerly 
fixed correspond more exactly with day wages fixed at forty- 
eight shillings per week of forty-eight hours. The former deter- 
mination had established this minimum wage, the proportion of 
improvers, male and female, to be employed, the rates of wages 
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to be paid to them and to apprentices on a gradually ascending 
scale from the first year to the seventh, overtime rates, the wages 
of females, and a general ruling as to piece-work and the exact 
meaning of terms employed. Then, point by point, were being 
taken up by the Board the various schedules with their sub- 
classifications and detailed enumerations under each. 

In discussing the relation between the established minimum 
day’s wage and the piece rate, the contention of the employers 
was that the men could earn far more than the minimum forty- 
eight shillings per week at the existing rate, if they would do a 
fair day’s work. The workers as generally insisted that the 
rate fixed previously resulted in a weekly wage ranging between 
forty-two and forty-five shillings in spite of the law of the land 

* Schedule No. 1 deals with riding saddles, and under this twenty different 


kinds of saddles are covered with careful detail. 
The following is a fair sample of one of the sub-divisions under this 


schedule : 
Common Park, and Exercise Saddles. 


Seat snowed and franked, short skirts, stitched to end of back, skirts 
stitched eight to inch, flaps stitched seven to inch, leather front to pads, 
pannel four rows below point pocket, straps and sweat flaps not edged or 
creased, two staples and three dees :— 





£8 ¢ 
Seat—Making and drawing on, which includes cutting 
RE TN DI MONI os. drndtediianceWedscsawass o 5 6 
Flaps—Making and finishing, without stitching........ 0 3 0 
Pannel—Making and finishing, without machining..... 0 2 6 
Putting together, making dee chapes, straps, sweat flaps 
er errr rere er re o r 6 
012 60r 
If given out in quantities of not less than four saddles 
Oe I ge cad ss cn ia aaah ere ea age O II 0 each. 
If stitching flaps, skirts, forepart and point pockets, 
1s. 6d.; machining facing and serge of pannel, od.; 
and sewing serge on pads, 3d.; are done by work- 
ND nk vec eaaehas seo kaesekenensis keene extra 0 2 6 
if 2. gf Seer ere errr rrr. = @1 0 
Oe or iw es cits bee eekeeea cee as " @ 3 
If flaps are made without knee-pads......... deduction 0 2 0 
If flaps are made without thigh-pads........ a oo 6 


Other schedules follow equally explicit under each of their sub-divisions, 
as: Schedule No. II, Ladies saddles, 10 types. Schedule No. III, Harness, 
black or brown, 96 sub-divisions. Schedule No. IV, Bridles, 58 divisions. 


Schedule No. V, Horse collars, 14 types. 
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as enunciated by the Special Board whose determination was 
now under review. An employer would cite some special work- 
man whom his books showed to be earning well over the mini- 
mum, whereat employees would give half a dozen instances of 
others in other shops earning less. Each side seemed to wish 
to form general rules from exceptional cases, and then each gave 
in a little and a compromise was effected and the board passed 
on to another item. The minimum wage was without question 
considered by all as the standard wage. The chairman took no 
part in the discussions, and only shut off those who had no per- 
sonal experience of the points in issue by bringing the board 
to a vote. 

There are in Victoria fifty-one of these Special or Wages 
Boards whose determinations, when finally made and signed by 
the chairmen, are forwarded to the Minister of Labor. If the 
Minister approves of the determination, it is duly gazetted and 
goes into effect upon a date fixed but not within thirty days of 
its signature by the chairman. Should the Minister disapprove 
of the board’s recommendations on the broad ground that it 
might cause injury to trade or an injustice, he may suspend the 
determination for six months or less, during which time the 
board must reconvene and reconsider. A determination then 
goes into effect either by an alteration of the board’s judgment 
in accordance with the Minister’s views, or, if the board after 
consideration of those views still adheres to its former decision, 
the suspension may be removed by notice in the Government 
Gazette. 

This interference by the executive with the judgments of 
bodies clothed by Parliament with quasi-judicial authority 1s, 
however, now little more than a curiosity in legislation, as a 
Court of Industrial Appeals may be constituted by the appoint- 
ment of any one of the judges of the Supreme Court upon 
application therefor made by a majority of representatives either 
of employers or of employees on a Special Board, or by any 
employer or group of employers hiring not less than 25 per cent. 
of the workers in the trade affected, or by 25 per cent. of the 
workers in such trade. A further check upon the independence 
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of the boards is found in the power of the Minister for labor 
to refer any determination to this court upon his own initiative 
without application from employers or workers. 

These limitations by minister and court upon the powers of the 
boards are, however, more apparent than real. It is not to be 
supposed that any such interference would take place or be tol- 
erated except in extraordinary cases. Employer and employed, 
persuaded at last that “their rights were one’’ and combining 
as against the innocent third party, the public, would be a possi- 
ble contingency thus to be met. Or,—and here we reach a case of 
more likely occurrence,—a decision reached through the casting 
vote of the chairman might well be so distasteful to one side that 
any system founded on equity must grant a rehearing before a 
judge of competent authority, clothed with greater learning and 
experience than the chairman of a Wages Board is apt to possess. 

But the New Zealand scheme seems here the better, not 
leaving the decision in close cases to the chairman. Under it 
no award can be made, even tentatively binding, upon the 
deciding vote of any chairman. There is an element of com- 
pulsion injected into conciliation under the Victorian Act which 
the New Zealand procedure wisely avoids. Compulsion in New 
Zealand comes later, as a separate and distinct step. And in this 
connection it is noteworthy that in 1907 in Victoria the first 
strike of any magnitude in over ten years in a trade under a 
Wages Boards occurred because of the appeal court’s refusal to 
allow the increase in wages awarded by the Bread Board upon 
the casting vote of the chairman. In New Zealand such extreme 
provocation as reducing wages once raised would be avoided. 
Either they would be raised by mutual consent, from which no 
appeal would lie, or they would be left unaltered for the Court 
of Arbitration to fix. 

In Victoria the result of this strike of journeymen bakers was 
to introduce into the Factories and Shops Act the first reference 
to strikes. The Governor in Council may now suspend the Act 
for any period not exceeding twelve months, whenever a strike 
has occurred in a trade in which a special board exists, or when- 
ever in his opinion such a strike is likely to occur. Mr. Harrison 
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Ord, Chief Inspector of Factories, under whose efficient supervi- 
sion comes the enforcement of the Act, in commenting on this 
amendment states: “So far as employees are concerned, the 
only effect of such a provision is that the men affected run the 
risk of losing the benefits of the determination of the board, or 
the court, for twelve months. As regards the employers, how- 
ever, the results are far reaching. They are at liberty to obtain 
men at such rates as may be agreed upon, instead of being com- 
pelled to pay the rates fixed by the board for possibly inferior 
and emergency labor.” 

The Victorian Factories and Shops Act of October, 1896, first 
making provision for Wages Boards to meet the particular and 
long-discussed problems of sweating in clothing, shoe, bread- 
making and furniture shops and factories of Melbourne, has now 
by gradual amendment been widened out into a strike-prevention 
act regulating wages in a great variety of occupations, skilled 
and well-paid, as well as unskilled and under-paid. But beyond 
the statement that this legislation has reduced gross under-pay- 
ment and has tended to wipe it out altogether, it is not possible 
as yet to point out with precision the definite effect of wages 
boards on general wages. Mr. Ernest Aves, in his Blue Book 
report,” sums up as follows his detailed study of wage changes 
in board and non-board trades: In the case of males, “the 
advances in thirteen board trades previous to the determination 
amounted in the aggregate to 7.6 per cent. on the combined aver- 
age rates of these trades; in nineteen board trades after the 
determination the aggregate advance was 16.5 per cent. on the 
combined averages; and in twelve non-board trades the aggre- 
gate advance was 11.6 per cent. on the combined averages.” In 
the case of females “the aggregate advance in the after-deter- 
mination period for six board trades was equal to 10 per cent. 
on the combined averages as compared with 8.8 per cent. increase 
in the twelve non-board trades.” 

But there are a great many undetermined elements in the 
problem in Victoria as in New Zealand and what part court- 


* Report on the Wages Boards and Industrial Conciliation and Arbitration 
Act of Australia and New Zealand by Ernest Aves, 1908. 
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fixed minimum wages have played in raising nominal wages no 
man can surely say, though in neither country are there lacking 
advocates and opponents of these systems who do not hesitate to 
try. Certainly wages have risen in New Zealand and in Victoria 
since the legislation first was put upon the statute books, but the 
rise appears to be in both countries almost as much in regulated 
as in unregulated industries. And a fair case may be made out 
for the claim that such greater extension as is seen in the former 
cases is as much due to better organization and the higher skill 
and intelligence of the employees there engaged, as it is to the 
awards of boards and courts. The organization of labor, the 
absence of any large fringe of unemployed to act as a constant 
check on the demands of the employed, the boom in Victorian 
industries consequent upon the federation of the Australian states 
into one commonwealth upon which Victoria, the chief manu- 
facturing state of the new confederation, found itself prepared 
above its neighbors to take advantage of trade now first made 
free, fat years for wool-growers after lean, terrible years of 
drought, increasing public borrowing and public expenditures and 
increasing cost of living ; each of these contributed its part, impos- 
sible though it is to ascertain what part, to the raising of wages ot 
labor in Victoria. Similar influences were also forcing the New 
Zealand employers and tribunals to like advances to the workers. 

As far as wages are concerned, the Victorian and New Zealand 
experience seems to show that state intervention in labor disputes, 
after it has prevented gross under-payment or sweating, has 
merely followed the general upward tendency of wages in related 
industries, although by such intervention often wages respond 
more quickly to increased employer’s profits than when labor 
must wait to press its demands by costly strikes. And the cost 
and waste of the strike and lockout are saved. This is much, 
very much, and well worth the attempt to imitate, even though 
it be less than all labor had expected and employers had feared. 
With falling markets and with arbitration deciding against the 
workers, reducing wages and lengthening hours, it is not to be 
supposed that labor would tamely submit, as employers now do, 
and must, to awards rendered against them. Strikes would occur 
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again as they have in New Zealand under such circumstances 
and proof would be given, if the point is not self-evident, that 
a law which goes beyond conciliation, the mere free and open 
agreement of the parties, and imposes compulsion, can not bear 
equally on both parties to industrial disputes. Nevertheless, in 
dollar and cents it is to the advantage of employers to have a 
large proportion of the differences between them and their 
employees settled without any stoppage of industry, short of 
perfection and of equal justice though the scheme may be. 

In the distribution of wages state regulation has had an effect 
more susceptible of unquestioned determination. Employers 
unite in their complaint that the establishment of a minimum 
wage compels them to raise the wages of the less efficient to such 
an extent that the wages of the more efficient must be lowered 
to keep the total wage output in the proper, or former, relation 
to profits. Employees bear witness to the same effect, that the 
minimum wage becomes in fact the standard wage. A general 
levelling down accompanies the general levelling up, but not of 
course to the extent that skilled labor is not paid more than 
unskilled or that exceptional ability does not receive more reward 
than average ability. 

Skilled labor, as pointed out by Victor S. Clark,’ receives in 
nominal wages something less than skilled labor in America, 
while unskilled labor receives a little more than the like class here. 
In other words, there is not that clear and considerable difference 
between the two classes in New Zealand and Victoria that here 
is supposed to urge the unskilled to strive toward greater skill 
and higher pay. 

And so as a direct result of minimum Wages Boards and 
Conciliation and Arbitration Acts is seen a very general control 
over industry and limitation of old cherished “rights” of employer 
and employed, that attempts much and accomplishes something 
less. Sweating has been prevented, strikes reduced to a minimum, 
wages made the same to all employers, and hours regulated. To 
the people of these Australian states, taught by their own experi- 
ence, looking upon the failures of others, regulation of hours 


* The Labour Movement in Australasia, Archibald Constable & Co., 1906. 
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of labor for women and children, shop and factory supervision 
against the more cruel risks of industrial accident and disease 
are not sufficient. Be the factory built with ever so great a regard 
to hygienic requirements, still the owner must pay his workers 
a wage which will enable them to maintain themselves in health 
outside the factory and with due regard to the community’s 
standard of decency and comfort. The doctrine is accepted with- 
out hesitation and even is paid for in higher prices without much 
fault-finding, that the worker, whether man, minor, or woman, 
needs the protection of the state, must be guarded against over- 
work and is unable without state aid to avoid the socially harmful 
over-strain and stress of unchecked competition and unregulated 


employment. 
PAUL KENNADAY. 


New York City. 
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LEGAL LIMITATIONS UPON INTERFERENCE WITH 
THE CONTRACT RIGHTS OF A COMPETITOR. 


CONTENTS. 


Forms of trade competition classified according to their legal nature, p. 55; 
malice immaterial in determining the legality of a given act, p. 56; unjusti- 
fied injury to business as a ground of action, p. 57; what constitutes justifi- 
cation for an injury to business, p. 58; jurisdictions that accept the doctrine 
of unjustifiable injury to business, p. 60; an act legal for one is legal for any 
number, p. 68; effect of conspiracy may be to make a given act actionable, 
p. 70; when inducing the breach of a binding contract is actionable, p. 73; 
when inducing the breach of a terminable contract is actionable, p. 75; 
when to induce one not to deal with another is actionable, p. 76. 


BY way of defining the scope of this article it may be said 
that efforts against competitors in business are roughly 
divisible into four classes, of which the last in the order named 
is the subject of the present discussion. They are as follows: 
First—physical injury to the person or property by violence, to 
which trade war in its bitterest forms sometimes runs. There 
is no uncertainty as to the lawlessness of such methods and they 
need no discussion. Second—the imitation of a rival’s product 
or the package in which it is sold or the trade mark or name 
by which it is distinguished. Such devices are intended to 
deceive the public and are obnoxious in law as being a fraud upon 
the public generally as well as upon the person whose goods are 
imitated. It is to this form of rivalry that the denomination 
“unfair competition” is applied in its narrowest, technical sense. 
Third—the solicitation of trade by offers of lower prices, better 
goods, reciprocal benefits or other fair inducements. Competi- 
tion of this sort is an absolute right, when pursued for the direct 
and primary purpose of increasing one’s own trade, whatever its 
consequences may be to any other. Fourth—interference with 
the contracts or freedom to contract, i.e., to buy, sell, employ and 
be employed, of a competitor. 
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The legality of such interference is the subject of this article. 
There are certain general principles which must be stated before 
we can proceed with its discussion. The first is that malice, in 
its common acceptation of evil intent, ill-will, is immaterial in 
determining whether a given act is illegal. It does not make 
that illegal which done without malice would be legal.* As 
will be shown, the end to which a given act, in itself lawful, tends 
may make the act unlawful, if it be the evil end of injury to 
another’s business. The courts perceived this. And as the terms 
evil end, evil purpose, evil motive and malice, not always strictly 
synonymous, are commonly used as if they were, it came to be 
said that malice might change the nature of an act. But as 
malice, meaning mere ill-will, cannot have this effect, the courts 
gave birth in an evil hour, after much discussion and refinement 
of terms, to a thing called “legal malice’ which has been an 
endless source of trouble ever since, because of the uncertainty 
as to its exact meaning. The phrase is so firmly imbedded in 
the decisions that it is useless to quarrel with it. It is now 
generally laid down that there is legal malice where one does 
intentional injury to the business or trade of another, without 
just cause.” The difficulty arising from using the word “malice” 
at all is illustrated by the fact that in Massachusetts the courts 
have said that an injury done “maliciously’’ may be actionable 
solely by reason of the malice, but that by malice they do not 
mean ill-will or an evil mind, but that “maliciously” means 
“without just cause.’”* In West Virginia the court, directly to 
the contrary, has said “malice cannot render a legal act illegal” 
but at the same time upholds the Massachusetts doctrine that 
an injury done without just cause may be actionable by reason 
of the lack of just cause.* It would seem very much better if 
the courts would drop the use of the word “malice” and use the 

‘Cooley on Torts, 3d ed., pp. 142 et seq., 1503 et seq. The only real excep- 
tion is found in an action for malicious prosecution and, perhaps, libel and 
slander, but in the latter the malice is presumed. 

? Walker v. Cronin, 107 Mass., 506; Plant v. Woods, 176 Mass., 492; Lon- 
don Co. v. Van Horn, 206 Ill, 493; Thomas v. C. N. O. & T. P. Ry. Co, 
62 Fed. Rep., 803. 


* See last note. 
‘Transportation Co. v. Oil Co., 50 W. Va., 611. 





1910] Interference with Contract Rights. 57 


other expression, regarded in Massachusetts as synonymous, and 
much more exact in its meaning. The following states the prin- 
ciple correctly: Any positive act done intentionally, and without 
just cause, which tends to injure another in his trade or business, 
is in and of itself unlawful, and, if damage ensue, actionable, 
whatever may be the character of the means by which the injury 
is done. 

This last proposition is the second of the general principles 
underlying this discussion. Its general recognition is a matter 
of comparatively recent history. It is obviously correct. To 
carry on one’s trade or business is a legal right.’ It is as much 
a right as the right to one’s property. Indeed one’s business 
is property.° Ifa person trespass upon my property he commits 
a legal wrong, unless he can show a just cause for so doing. 
By the same reasoning, if he disturb me in my trade or business, 
he commits a legal wrong unless he can show just cause. Some 
of the cases to be cited in support of this principle declare that 
for one or many in combination so to do is illegal,’ others that for 
several to conspire so to do is illegal.* As will be shown later, 
the former is the correct statement of the principle. The ille- 
gality is the same for one or many. The following acts, done 
under circumstances held not to afford just cause, have been 
declared actionable and ground for damages or an injunction, 
on the express ground that they injured or threatened to injure 
the persons at whom they were aimed in their trade or business: 
To induce one who supplies a storekeeper with all his stock in 
trade for sale on commission to withdraw the supplies ;* for all 
the masters in the printing business in a certain city except one 
to agree with all the workmen in the same line to deal exclusively 
with one another because the one master refused to join a master 
printers association ;1° for substantially all the brick manufactur- 

*Longshore Printing & Pub. Co. v. Howell, 26 Oregon, 527. 

*Longshore Printing & Pub. Co. v. Howell (supra). 

*Doremus v. Hennessy, 176 IIl., 608; Purington v. Hinchcliff, 219 IIL, 159; 
Van Horn v. Van Horn, 56 N. J. L., 318; Delz v. Winfree etc. et al., 80 Tex., 
400. 

*For example: State v. Huegin, 110 Wis., 180. 

*Van Horn v. Van Horn (supra). 

Employing Printers Club et al. v. Doctor Blosser Co., 122 Ga., 509. 
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ers, bricklayers and builders in a certain county to agree that 
the builders would buy brick of those manufacturers only and 
the bricklayers would work only on buildings constructed of 
their brick and thus drive an outside manufacturer of brick from 
the market ;'! for union laborers to threaten to strike or declare 
a boycott unless a non-union employee was discharged,’? unless a 
fine imposed by the union upon the employer were paid;'* to 
induce workmen to leave their employ;'* for union men to 
threaten to strike unless the employer would cease to deal with 
a third person with whom the union was at war;!° for its secre- 
tary to notify the members of an incorporated trade association 
that a certain person had failed to pay his debts, where such 
action was not within the charter powers of the corporation, and 
thus to prevent the person from getting credit ;'® to induce third 
persons not to deal with one;'* to persuade the customers of 
another to withdraw their custom;'*® to induce certain employees 
to strike because the employer refused to raise the wages of cer- 
tain other employees in whom the first were in no way inter- 
ested ;!° to follow traveling salesmen and underbid them wherever 
they go and so ruin the business of their principal.2° Some of 
these injuries seem to have been from pure malice, using the word 
in its common sense; but it is not the presence of the malice but 
the fact that the actor was moved by pure malice, that there was 
an absence of justification, that gave the right of action. Had 
there been justification, the malice would have been immaterial. 

What constitutes just cause? It will appear from a reading 
of the series of cases last cited, in which there was held to be 
no just cause, that the one who induced the withholding of sup- 

“ Purington v. Hinchcliff (supra). 


*Tucke v. Clothing Cutters and Trimmers Assembly etc., 77 Md., 396; 
Plant v. Woods, 176 Mass., 492; Berry v. Donovan, 188 Mass., 353; Reynolds 
v. Davis, 198 Mass., 294. 

* Carew v. Rutherford, 106 Mass., I. 

* Thomas v. C. N. O. & T. P. Ry. Co. (supra). 

* State v. Glidden, 55 Conn., 46; Pickett v. Walsh, 192 Mass., 572. 

** Hartnett v. Plumbers Sup. Ass. etc., 169 Mass., 229. 

* Ertz v. Produce Exchange, 79 Minn., 140. 

* Gray v. Building Trades Council, 68 L. R. A., 753 (Minn.). 

* Old Dominion S. S. Co. v. McKenna, 30 Fed. Rep., 48. 

* Spaulding v. Evenson, 149 Fed. Rep., 913. 
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plies from the storekeeper acted from pure malevolence, had in 
fact no cause at all (so far as appears in the opinion) ; that the 
master printers who sought to prevent their competitor from 
getting any one to work for him had no cause but the desire to 
force him into their association; that the brick manufacturers, 
bricklayers and builders had no cause for their agreement but 
the desire to force their competitor out of the market; that the 
workmen in the various strike cases (where any cause for the 
strike appears in the opinion) had no cause other than to compel 
non-union men to join the union, or to compel the employer to 
pay a fine imposed on him by the union without any authority, or 
to cause the employer to cease dealing with some third person 
with whom the union had a trade dispute over some matter in 
which the employer was in no way concerned, or to compel the 
employer to raise the wages of someone in whom the strikers 
had no direct interest; that in the case of the incorporated trade 
association notifying all its members to suspend the credit of the 
alleged debtor, and in the case of the underbidding of the travel- 
ing salesman there was no advantage to be gained for the persons 
inflicting the injury, unless by and through the injury and ruin 
of the persons at whom the acts were aimed, no advantage inde- 
pendent of that injury. It appears that in none of these cases 
did the person who did the injury or induced another to do it look 
for any direct benefit for himself or for that other from his 
act but that his primary object was to inflict the injury. What- 
ever gain he sought was an indirect and comparatively remote 
one not flowing to him directly from the infliction of the injury, 
or, if it was a direct benefit, it was one to which he had no legal 
or moral right, as in the case of the strike to compel the payment 
of the fine. It has been said that under the following circum- 
stances acts injuring business are done with just cause: A strike 
to procure higher wages or better conditions for the strikers ;** 
one to procure all of a certain piece of work for the strikers which 
at the time was being divided between themselves and others ;?” 
to procure the discharge of a fellow workman whose habits make 


" National Protective Ass. v. Cummings, 170 N. Y., 315. 
* National Protective Ass. v. Cummings (supra); Pickett v. Walsh (supra). 
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him obnoxious,”* or whose lack of skill or care in a dangerous 
occupation make working with him unsafe ;?* to procure men to 
strike for higher wages;*° to underbid a competitor even at 
ruinously low rates in order to wrest business from him for 
oneself ;*® for a combination of steamship owners to refuse to 
deal with a shipping agent unless the latter would procure ship- 
ments for their boats only.** It is observable that in every one 
of these cases the person causing the injury did it for the sake 
of gaining a direct, lawful advantage for himself, or where one 
induced others to do the injury it was for the sake of a similar 
advantage for them, independent of any remote advantage to 
be gained from the mere injury itself. It is the design to gain 
this direct and lawful benefit to the doer of the injury that is 
“just cause.”** The doctrine is most clearly stated in National 
Fireproofing Co. v. Mason Builders Association, 169 Fed Rep., 
259 (decided in 1909). The question at issue was whether an 
agreement among persons in the building trade that operated to 
exclude the building material manufactured by plaintiff from a 
certain market was actionable. The court said “The direct 
object or purpose of a combination furnishes the primary test 
of its legality And so the essential question must 
always be whether the object of a combination is to do harm 
to others or to exercise the rights of parties for their own 
benefit.” And that is the test of the legality of any act, whether 
done by one or many, not in itself illegal, which inflicts inten- 
tional injury upon one’s trade or business. 

In the following jurisdictions the doctrine that one is liable for 
an unjustified injury inflicted intentionally upon the business of 
another is expressly declared: Great Britain,?® Connecticut,*° 


* Berry v. Donovan (supra). 

** National Protective Ass. v. Cummings (supra). 

** Rogers v. Evarts, 17 N. Y. Supp., 264. 

* Mogul S. S. Co. v. McGregor, 23 Q. B. D., 298. 

* Mogul S. S. Co. v. McGregor (supra). 

** See cases cited in notes 9-27 and Allen v. Flood, 1901 App. Cases, 1. 

* Mogul S. S. Co. v. McGregor (supra) ; Temperton v. Russell, 1 Q. B. D., 
715; Quinn v. Leathem, 1901 App. Cases, 495; Allen v. Flood (supra). 

* State v. Glidden, 55 Conn., 47; State v. Stockford, 77 Conn., 227. 
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Illinois,*4_ Louisiana,?*  Maryland,®* Massachusetts,?* Minne- 
sota,*#* New Jersey,®® West Virginia,?® Wisconsin,** and Ohio,37* 
and the Federal Courts.** Decisions in the following States seem 
to render it probable that the doctrine will be adopted there when 
any case involving it arises: Colorado,*® Florida,*® Georgia,*! 
Michigan,** North Carolina.** 


* Doremus v. Hennessy (supra). 

* Graham v. R. R. Co., 47 La. Ann., 214; Webb v. Drake, 52 La. Ann., 2 

*Lucke v. Clothing Cutters and Trimmers Assembly etc. (supra) ; 
Klingel’s Pharmacy v. Sharp etc., 104 Md., 233 

“ Walker v. Cronin (supra); Plant v. Woods (supra); Carew v. Ruther- 
ford (supra); Berry v. Donovan (supra); Pickett v. Walsh (supra). 

*a See next paragraph of text. 

* Barr v. Essex Trades Council, 53 N. J. L., 101; Van Horn v. Van Horn 
(supra). 

* Transportation Co. v. Oil Co. (supra). 

* State v. Huegin (supra). 

*a Moores & Co. v. Bricklayer’s Union et al., 23 Weekly Cin. Law Bul., 48. 

* Old Dominion S. S. Co. v. McKenna (supra); Thomas v. C. N. O. & 
T. P. Ry. Co. (supra) ; Arthur v. Oakes, 63 Fed. Rep., 310; Loewe v. Calif. 
State F. of L., 139 Fed. Rep., 71; Allis-Chalmers Co. v. Union, 150 Fed. Rep., 
155, 171; Spaulding v. Evenson (supra) ; National Fireproofing Co. v. Mason 
Builders Ass., 169 Fed. Rep., 259; Aikens v. Wisconsin, 195 U. S., 194; 
Sperry etc. v. Weber & Co., 161 Fed. Rep., 210. 

* Master Builders Ass’n v. Damascio, 16 Colo. App., 25 (1901). A refusal 
on the part of an association of builders to bid for a certain contract, if a 
bid were entertained from a certain non-member, held not actionable on the 
ground, inter alia, that there was nothing in the agreed state of facts to show 
an intent to ruin the business of the plaintiff. 

“ Chipley v. Atkinson, 23 Florida, 206. Holds that “merely to persuade a 
person to break his contract may not be wrongful in law or in fact; still, if 
the persuasion be used for the indirect purpose of injuring the plaintiff or 
benefiting the defendant at the expense of the plaintiff, it is a malicious act, 
which in law and in fact is a wrongful act, and therefore an actionable act, if 
injury issues from it.” (N.B. If the invasion of contract rights under these 
circumstances is actionable the invasion of one’s property right in one’s 
business should be equally so.) 

“Employing Printers Club et al. v. Doctor Blosser Co., 122 Ga., 509 (1905). 
Held that an agreement between all the master printers in a certain city 
except one and all the journeyman printers that they would deal exclusively 
with one another was illegal, among other grounds, because it was an illegal 
agreement to injure the business of the one master printer not a member of 
the association. 

“ Morgan v. Andrews, 107 Mic., 33 (1895). Approves Chipley v. Atkin- 
son (supra) and holds that maliciously to prevent the consummation of a 
contract is actionable and that “maliciously’ means “without just cause”; 
Beck v. Union, 118 Mich., 497. 

“ Holder v. Manufacturing Co., 135 N. C., 392 (1904). Held, in an action 
for damages for procuring discharge of plaintiff from his employment, that 
such procurement without lawful justification is actionable. (See writer’s 
comment on Chipley v. Atkinson, supra.) 


5 
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In Minnesota, in the case of Bohn Mfg. Co. v. Hollis, 54 
Minn., 223 (1893), the following facts were considered: An 
association of retail lumber dealers whose object was to prevent 
wholesale lumbermen from selling direct to consumers, to the 
exclusion of the middleman, adopted by-laws forbidding any 
member under pain of expulsion to patronize any wholesaler 
so doing. A wholesaler, who did sell direct to a consumer and 
refused to pay a fine imposed upon him by the association, was 
threatened that the members of the association would be notified 
not to deal with him. He procured an injunction against the 
sending of these notices, but it was dissolved on appeal. Sub- 
sequently a second case came up in the same State (Ertz v. 
Produce Exchange, 79 Minn., 140, decided in 1900) in which 
the complaint alleged that all the wholesalers of certain com- 
modities “‘maliciously’”’ agreed not to sell to defendant, a retailer 
in the same line, and induced others outside the city not to sell 
to him and so prevented him from doing business. A judgment 
overruling a demurrer was sustained. In the first case the 
court held that there was nothing actionable in the mere 
demand for the payment of the fine, nor in the refusal to deal 
with the plaintiff, nor in the provision of the by-laws for the 
expulsion of any member who should deal with him; and none 
of these acts being in themselves unlawful, the mere fact that 
they would have caused loss to the plaintiff did not make them 
unlawful; that malicious motive will not make wrong an act 
which in its own essence is lawful. It was further held that 
there was no interference with any of the plaintiff’s legal rights. 
The second case was declared to be distinguishable from the first 
in this,—first, that the defendant wholesalers were protecting 
no legitimate interests in cutting off the supplies of the retailer, 
and, second, that they not merely agreed among themselves not 
to supply him but induced third parties not to supply him. Now 
if we are to accept the doctrine of the first case, that an injury 
is not actionable unless caused by an act in itself essentially 
unlawful, then we must reject the second ground of the opinion 
in the later case, for there is nothing intrinsically unlawful in 
inducing one person by fair persuasion not to deal with another. 
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There are circumstances under which such an act may be wrong 
but others under which it may be wholly proper, as where the 
purpose of the persuasion is to get the person to deal with 
oneself; the thing that determines the character of the act is 
the immediate object sought. Nor is such an act made unlawful 
by the allegation that it was done maliciously. The first case 
makes that position untenable, for it correctly holds that malice 
is immaterial. We are thus thrown back upon the first ground 
of distinction, that the retail lumber dealers in refusing to deal 
with a wholesaler who sold to consumers direct were merely 
protecting their own legitimate interests in fighting against the 
elimination of their class, while the wholesalers in the second case 
protected no such interest in withholding supplies from a 
retailer with whom they had presumably no competition. It 
is submitted that this is the only valid distinction between the 
two cases, that it rests solely upon the principle for which we 
are contending; that the legality of an act injurious to one’s 
business depends in such a case upon whether it is justified 
by any direct competitive advantage gained, and it is not legal 
merely because the means used are legal; and that these two 
decisions of the Minnesota court are utterly irreconcilable except 
upon that principle, which has been adopted in another case.** 

It is a question whether the end sought by the retail lumber 
dealers was, in fact, such a direct and lawful benefit as should 
have justified the doing of the injury, although in effect the 
court so rules in holding that they were protecting their legiti- 
mate interests. But that does not affect the principle. In an 
Indiana case where the facts were identical with those of Bohn 
v. Hollis (supra) except that the offending wholesaler paid his 
fine and thereafter refused to sell any more lumber direct to 
the consumers in question for fear of losing the patronage of 
the association, and the consumers were injured and sued the 
member of the association who first set it in motion for damages, 
Bohn v. Hollis was disapproved and judgment was rendered 
against the association on this ground, that the coercion exer- 
cised by the association upon the wholesaler by the threat to 


“Tuttle v. Buck, 119 N. W. Rep., 946. 
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withdraw from him the patronage of its members and upon 
the members themselves by the threat of expulsion, if they pat- 
ronized an offending wholesaler, was unlawful coercion. This 
is the point upon which the court dissented from the opinion in 
the Bohn case. But is it not obvious that upon this point the 
Bohn case is right and the present opinion wrong? There is 
nothing essentially unlawful in the expulsion of a member from 
a purely voluntary association for not obeying a rule of which 
he had full cognizance when he entered, nor, as we have seen, is 
there anything essentially unlawful in an agreement among 
several not to deal with a particular person. If the association 
was liable for these acts it was because of some additional ele- 
ment, i.e., the element of unjustified injury caused thereby to 
the plaintiff's business. (The plaintiffs have been referred to 
as “consumers.’”’ They were so according to the definition 
of “consumer” adopted by the association. They were in fact 
brokers in lumber and dealing in lumber was their business.) No 
other ground could, in reason, support the conclusion of the 
court. That conclusion appeals to one’s sense of fairness and 
right and, in the writer’s opinion, is correct, the end sought not 
furnishing any such direct benefit as to constitute just cause, 
and the decision in the Bohn case being against the weight of 
reason.*° 

It must be admitted that the weight of opinion is against the 
view here expressed as to the intrinsic lawfulness of compelling 
members of an association, which has agreed not to deal with 
a particular person or class, by penalties, fines and expulsion. 
Vermont,*® New Jersey,*7 and even Massachusetts**® hold such 
penalties unlawful coercion. But the Massachusetts decisions 


“In Guethler v. Altman et al., 26 Ind., 587, it was held that a storekeeper 
had no right of action against the officers of a school who from pure malice 
forbade the pupils to trade with him and so injured his business. But this 
case was decided in 1866 when the principle of unjustifiable interference with 
business had been nowhere stated in the United States, and cannot logically 
stand with the case commented on in the text. 

“ Boutwell v. Marr et al., 71 Vermont, I. 

“ Booth etc. v. Burgess, 72 N. J. E., i181. 

“ Martell v. White, 185 Mass., 255; Willicutt & Sons Co. v. Union, 200 
Mass., II0. 
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met with vigorous dissent and it is submitted that the illegality 
of such penalties must depend entirely upon their use for an 
illegal purpose, i.e., the purpose of injuring another’s business 
without just cause. 

The Texas courts have reached right conclusions in cases of 
injury to business, but conclusions which are rested upon the 
same erroneous foundations that we have analyzed in the pre- 
ceding paragraphs and which are logically supportable only upon 
the principle under consideration.*® This principle has been 
neither affirmed nor disaffirmed in Pennsylvania, but there is 
nothing in any of the decisions there at variance with it, and 
the view its courts take of business as property and the right to 
enjoy it without molestation are indications that the doctrine 
would find a favorable reception.°° 

In Indiana,® California, Rhode Island, Kentucky and Tennes- 
see decisions have been rendered which are, confessedly, irrecon- 
cilable with it. In the Tennessee case,®! however, there is a 
dissenting opinion based upon the doctrine of unjustifiable inter- 
ference. The Kentucky cases®*? were decided in 1891 when the 
principle was little understood in most of the States and had a 
limited recognition, and are squarely in conflict with the great 
weight of opinion upon the points on which they are made to turn. 
The Rhode Island case** was decided at about that same time and 
apparently puts that State in the position of legalizing the 
boycott. This is also true in California.®* 

In the State of New York the doctrine is unsettled, but it 
is believed that a careful analysis of the decisions shows a decided 
tendency to its adoption. In National Protective Association 


“ Delz v. Winfree etc. et al. (supra); Olive & Sternberg v. Van Patten, 
7 Texas Civ. App., 630; Wills v. Central Ice & Cold Storage Co., 39 Texas 
Civ. App., 491. 

” Cote v. Murphy et al., 159 Pa. St., 420; Purvis v. United Brotherhood, 
214 Pa. St., 348; Erdman v. Mitchell, 207 Pa. St., 70. 

a See note 44. 

* Payne v. R. R. Co., 13 Lea, 507. 

"Chambers v. Baldwin, 91 Ky., 121 (1891); Bourlier Bros. v. Macauley, 
oI Ky., 135 (1891). 

* Macauley Bros. v. Tierney, 19 R. I., 255 (18905). 

“* Parkinson Co. v. Building Trades Council, 98 Pac. Rep., 1027. 
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against Cummings, 170 N. Y., 315 (1902), a threat to strike 
made by union men to procure the discharge of men belonging 
to a rival union was under consideration. Seven judges took 
part. Three held, first, that it was lawful to strike for any 
reason deemed just by the strikers (repudiating the principle 
under discussion in terms); second, that, if the object of a 
strike could be deemed to affect its legality, the object of the 
strike in that case was lawful, being to get the work away from 
the members of the rival union for the sake of procuring it 
for their own members. One judge concurred on the second 
ground, ignoring the first. Three dissented on the ground that 
the object was not such a direct benefit as to justify the injury 
but was malicious and oppressive interference with trade rivals. 
It thus appears that three judges stood against the principle, 
one took no position with reference to it, and three stood for it. 
Had all seven accepted it, the ultimate result of the case would 
have been the same. In Curran v. Galen, 152 N. Y., 33 (1897), 
it was held that for union men to procure the discharge of 
a non-union brewery worker because he would not join the union 
and prevent him from getting any employment in the city was 
actionable because it was done in pursuance of a plan to deprive 
him of his employment and means of livelihood as long as he 
persisted in his refusal. The design was accomplished by a 
mere notice to an association of all the employing brewers, 
which had agreed to employ no non-union men, that the plaintiff 
in the case was a non-union man. Here is a clear instance of an 
act in itself lawful but made unlawful because of the unjustified 
injury it inflicted, the deprivation of all means of earning a 
livelihood. The fact is clear that the lack of justification is an 
element of the decision and that it cannot be taken to mean that 
the law so abhors that particular form of injury as to make it 
actionable in all events. For suppose employers and employees 
in a dangerous line of business should agree that the former 
would employ no one who could not furnish a bond of indemni- 
fication for any injury his negligence might cause, and a work- 
man in all respects competent and careful should be unable to 
find a surety for such a bond and so be discharged. Is there any 
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question that in such a case the act of discharging him would 
be justified, however hard the consequences to him? 

The New York cases seem to hold, though not expressly, that 
an injury to one’s trade is not actionable unless one is utterly 
deprived of the means of earning a living in the locality.™ 
But it is a strange doctrine that the protection which the law 
gives a man in his occupation only goes to the extent that it may 
not be utterly ruined. If its destruction is actionable certainly 
any injury to it should be equally so. The only difference should 
be the amount of damages recoverable. 

The general principle will be found clearly stated in one New 
York case,*® and adopted in effect in two more.*? In only two 
is a conclusion reached irreconcilable with it.** In all the 
other cases to which the doctrine could be applied, it will be 
found that the decision would have been the same although 
expressions occur which taken by themselves are at variance 
with it.°® 

If the right to strike were absolute, as declared in National 
Protective Association v. Cummings (supra), then the right to 
terminate any business relations, where there is no binding con- 
tract, is equally absolute. It is lawful for men to strike against 
A because he employs non-union workmen. It is equally lawful 
for the same men to say to B, “We will not patronize you if you 
deal with A.” But this is a boycott. In other words, the conclu- 
sion is irresistible, if we accept the premise, that a boycott is 
legal. The lawfulness of a boycott, where there is no element of 


* Curran v. Galen (supra); Connell v. Stalker, 21 App. Div., 609; Davis v. 
United Engineers, 28 App. Div., 396; Davenport v. Walker, 57 App. Div., 221; 
Jacobs v. Cohen, 183 N. Y., 207. 

* Davis Machine Co. v. Robinson, 41 Misc., 3260. 

* Beattie v. Callanan, 82 App. Div., 7; Roseneau v. Empire Circuit Co., 
137 App. Div., 429 (1909). 

* Auburn Plank Road Co. v. Douglas, 9 N. Y., 444 (1854); and perhaps 
Wunch vy. Shankland, 59 App. Div., 482. 

*® Johnston Harvester Co. v. Meinhardt, 60 How. Prac., 168; Rogers v. 
Evarts, 17 N. Y. Supp., 264; Dueber Watch Case Co. v. Howard Co. et al., 
3 Misc., 582; Sinsheimer v. United Garment Workers, 77 Hun, 215; Connell 
v. Stalker, 21 App. Div., 609; Coon v. Chrystie, 24 Misc., 296; Matthews v. 
Shankland, 25 Misc., 604; Davis v. United Engineers (supra); Peo. v. Radt, 
15 N. Y. Crim., 174; Davenport v. Walker, 57 App. Div., 221. 
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fraud or misrepresentation or coercion, has not been before the 
courts of New York. But it is hardly probable that they would 
declare even such a boycott legal. No other court which has 
considered the question has done so, with the possible exception of 
the courts of California and Rhode Island. But New York must 
legalize it if the Court of Appeals is not willing to modify a part 
of the language of the prevailing opinion in the case last cited. 

In the effort to find a legal reason for condemning the obvious 
unfairness of a boycott, in cases where there was no physical 
intimidation, the courts have been driven to declare that the 
threat to withdraw patronage from anyone who deals with the 
object of the boycott amounts to unlawful coercion. There is 
an endless amount of such reasoning in the reports. It would, 
perhaps, be idle at this date to question the validity of this reason- 
ing, but it has led to much confusion because it does not go to 
the root of the matter. In the last analysis it will be found that 
the illegality of the threat lies in the fact that it is a threat to 
injure an innocent third party, with whom there is no dispute 
and from whom no direct advantage is to be gained, i.e., to 
injure without just cause. Would it not be better to put the 
decisions squarely upon this ground, as was done in Rocky 
Mountain Bell Telephone Co. v. Montana F. of L., 156 Fed. 
Rep., 809 (1907)? 

The Federal courts have not hesitated to carry the general 
principle to its logical outcome and hold that a strike for no 
cause whatever except to injure the employer is unlawful and 
an injunction will issue to prevent persons from inciting it.®° 
And it seems reasonable that a body of workmen who have, by 
the mere act of entering the service of their employer, acquired 
a certain power to injure him through striking, should not exer- 
cise this power without some just cause, though there should, 
it would seem, be a liberal view as to what constitutes just cause. 

The third general principle is that, viewing the various acts 
of interference with trade or business simply as civil wrongs, 
calling for a remedy in damages or by injunction, the character 
of the acts is no way affected by the fact that they are done 


“ Arthur v. Oakes, 63 Fed. Rep., 310. 
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by one or by many in combination. What one may lawfully do 
any number may lawfully do. There is no such civil wrong as 
conspiracy. There is a crime of conspiracy. Persons who 
unite to do certain things commit a crime, when the doing of 
the same things by one would be no crime; for example, to unite 
to prevent another from exercising his lawful trade is a crime, 
but it is no crime for one to do so. The agreement of several 
is the essence of the crime, not the acts they do in pursuance of 
the agreement. And this is true although in most jurisdictions 
no prosecution may be instituted unless some overt act is done. 
Even then the prosecution is for the conspiring; the act is but 
evidence of the conspiring and its purpose. But in civil 
law an agreement is never actionable. But if there be an 
agreement to do an act unlawful in itself for a single person 
to do, and such an act is in fact done and inflicts damage, then 
the injured party may recover because of the unlawful act. 
The fact that it was done by several in a conspiracy enhances the 
enormity of the wrong and the amount of damages to which the 
plaintiff would be entitled. The conspiracy does not make illegal 
what would otherwise be legal but only aggravates the wrong."! 
Consequently the limitations upon competitive activity discussed 
herein apply equally to individuals and combinations, and are 
neither more nor less legal when done by many than by one. 

Until very recently there would have been no cause for stating 
this principle at such length. It has been reiterated without dis- 
sent in numberless text-books and decisions. It was thought 
to be unquestionable until, in the effort to apply the doctrines of 
the law to the new conditions created by combinations both of 
labor and of capital, some courts and text-writers have thought 
it necessary to discover a new principle, that what is lawful for 
one may not always be lawful for many acting in concert. It 
is thought by the writer that no court has as yet declared any 
act illegal on the sole ground that it was done by a combination. 
This, in itself, is some evidence that no such principle exists. 
In all the decisions which the writer has been able to find in 
which the new principle has been suggested or declared, either 


“Cooley on Torts, 3d ed., p. 210. 











70 Yale Review. [ May 


it was a dictum or there were entirely adequate grounds for 
the decision without invoking it. The majority of such decisions 
where the relief asked was granted were placed partly, and prop- 
erly, upon the ground that the defendant had willfully injured 
the plaintiff in his trade or business without just cause. A con- 
sideration of one or two of the more important cases in which 
the doctrine criticized is found will show, it is thought, the cor- 
rectness of the statement that the doctrine is a wholly unneces- 
sary departure from well established law, and will also reveal 
what effect numbers may have in making a given act actionable. 

In Pickett v. Walsh, 192 Mass., 572 (decided in 1906) there 
was a contest between the members of certain masons’ and 
builders’ unions and certain non-union pointers for the work of 
pointing a certain building. The union men were doing the 
masonry and bricklaying work under a contractor. The non- 
union men were doing the pointing under direct employment by 
the owner of the building. The same contractor was engaged 
in erecting another building where he employed other mem- 
bers of the same unions. The union men demanded of the 
owner of the first building that he discharge the non-union 
pointers and give their work to themselves. The owner refused. 
Thereupon the union men threatened a strike on both buildings, 
at the first demanding the discharge of the pointers; at the 
second demanding that the contractor refuse to complete his 
contract with the owner, i.e., that he assist them to force the 
owner to terms. In a suit for an injunction brought by the 
non-union pointers it was held that the strike at the first building 
was legal, but that at the second illegal. The former was justi- 
fied by the competition between two sets of workmen for a cer- 
tain piece of work, and occasioned by a trade dispute between the 
parties to the strike. The latter was wrongful because (1) it 
was in effect compelling the contractor to join in a boycott on 
the owner of the building; (2) it was an unjustifiable interfer- 
ence with the calling of the non-union pointers; (3) it was an 
unjustifiable interference with the right of the contractor to 
pursue his calling, because there was no trade dispute with him; 
(4) there are things which are lawful for an individual to do 
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which are not lawful for a combination to do. The first ground 
assigned is doubtless correct and is supported by many cases, but 
as, taken by itself, it leaves undefined what will amount to 
unlawful compulsion, it is not helpful in aiding us to declare any 
working principle. The second and third reasons assigned 
for the opinion proceed upon the doctrine already noted as 
correct. It thus appears that the fourth ground, the doctrine 
under examination, is unnecessary to support the conclusion of 
the court on the whole case. Indeed it may be that it should 
hardly be regarded as one of the grounds but only a dictum; 
but, however it is to be looked at, it is submitted, with all defer- 
ence to the great authority of the Massachusetts courts, that the 
doctrine 1n the words stated is not and cannot be the law. The 
earlier language of Justice Holmes in the same court is worth 
recalling in this connection: ‘But there is a notion which latterly 
has been insisted on a good deal, that a combination of persons 
to do what any one of them might lawfully do by himself will 
make the otherwise lawful conduct unlawful. It would be rash 
to say that some as yet unformulated truth may not be hidden 
under this proposition. But in the general form in which it has 
been presented and accepted by many courts it is plainly untrue, 
both on authority and on principle.” After this suggestion, that 
the number of persons engaged in combination in an act may alter 
its character, the reason given is the greater power of coercion 
on the part of a combination. But what does this amount to 
more than to say that an act done by many may inflict injury 
by reason of their greater power to harm when the said act done 
by one would not? In other words, the nature of the act is not 
changed but its power to do damage is increased. The wrong 
under consideration was the willful doing of an unjustified act 
tending to injure another in his business. The thing done is 
essentially unlawful. Done by many, it inflicts damage and 
becomes actionable. Done by one, it would rarely inflict any 
damage because it seldom happens, at least in a labor dispute, 
that one person possesses the power to damage by the act of 
withdrawing his services. It is injuria sine damno. If the one 
did cause damage, would not that damage be as actionable as 
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if done by many? The true form of the proposition is this: a 
thing not actionable when done by an individual may be actionable 
when done by a combination. A wrong done by one may result 
in no damage when the same wrong done by many may result 
in damage. It seems clear to the writer that this is what the 
court really had in mind, for it rests its reasoning on the greater 
power to harm of the combination. And this view amply sus- 
tains the power of the courts to deal with wrongs by combina- 
tions while it obviates the necessity for a departure from estab- 
lished principles. Such departures are always to be deplored 
because they plunge the law into uncertainty. | What sorts of 
things become unlawful, because done by many, and how many 
must concur to cause this result, are questions over which the 
courts would divide for years, and no man living would see 
the evolution of any universally accepted and definite limitation 
of the doctrine. 

In State v. Huegin, 110 Wis., 189, the facts were that there 
were four newspapers in one city charging the same rates for 
advertising. One raised its rate. Thereupon the other three 
refused to accept advertisements from anyone who advertised in 
the first at the advanced rate, unless they paid the three papers 
the same advanced rate; but they accepted advertisements at the 
old rate from any who would refuse to advertise in the one at 
the higher rate. This conduct was held to give a right of 
action as inflicting unjustifiable injury upon the one paper, and 
the court declared the true doctrine that ‘an act done by many 
may be actionable though the same act by one would not.” It 
seems obvious that if there had been but two papers and one of 
them had done what the three did and, as is conceivable, its 
power had been so great as to cause the same damage that the 
three caused, it would have been equally liable.* 

In the application of the foregoing principles to the subject 
in hand, interference with the contract and contract rights of 
a competitor, it should be observed that contracts viewed from 
the standpoint of the nature of the obligation which they impose 
are of two sorts. Of the first sort are those contracts which 
impose upon one or both parties an absolute and binding obliga- 


“ Randall vy. Lonstorf, 126 Wis., 147, depends upon a special statute. 
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tion to give service or employment for some definite time, to 
do some act certain or to deliver certain property. Those may 
be called contracts of perfect obligation. Of the second sort 
are those contracts which are terminable at the will of either 
party, or under which one party agrees to do a certain thing 
in the event only that the other party shall do a certain other 
thing, the other party not being bound to do the other thing unless 
he shall so desire. Those may be called contracts of imperfect 
obligation. It follows that interference with contract rights 
may take any one of three forms, (1) inducing a party to a 
contract of perfect obligation to break it, (2) inducing a party 
to a contract of imperfect obligation to break it, (3) inducing 
one not to make contracts with another, 1. e., not to deal with him. 

With regard to the first form of interference, inducing the 
breach of a contract of perfect obligation, it would seem a 
reasonable rule that one who procures such a breach by any 
means whatever, whether in themselves lawful or not, should 
be liable to the injured party. A party to such a contract 
has an absolute right, enforceable at law, to have the contract 
kept by the other party. It would certainly appear that an 
injury to this legal right by anyone, by any means, ought to be 
remediable at law. It has been so held in two States, Texas,®* 
and Iowa.** In only three States has this doctrine been denied. 
In Kentucky the right of action is confined to cases where the 
contract broken is one for menial service, and it does not affirma- 
tively appear that inducing the breach even of such a contract 
would be actionable if the means used were lawful in them- 
selves.°° New York has twice denied the doctrine, holding 
that the means used must be illegal per se.°° Maine holds the 

® Raymond vy. Yarrington, 73 S. W. Rep., 800. 

“Hollenbeck v. Ristine, 114 Iowa, 359. The ruling is, however, much 
broader than the facts require. 

* Chambers v. Baldwin (supra); Bourlier Bros. v. Macauley (supra). 

” Ashley v. Dixon, 48 N. Y., 430; Roseneau v. Empire Circuit Co. (supra). 
It is intimated in the former case that had the breach been induced by a “con- 
spiracy” it would have been actionable; and it is implied in the latter, where 
the breach was induced by a conspiracy, but was, nevertheless, held not 
actionable, that, had it been induced for the sole purpose of injuring plain- 


tiff’s business, he might recover. From this the concurrence of these ele- 
ments would appear to make such interference actionable even in that State. 
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same, but in both the cases reported in that State the contract 
in question is in fact a terminable one and the ruling is much 
broader than the facts necessitate and is, perhaps, to be limited 
by them.*? In all the other States, it is thought, the question 
is still an open one, none of them having pronounced for or 
against the principle that procuring the breach of a binding 
contract is actionable under all circumstances. In the following 
States it is held actionable if the procurement be by a conspiracy : 
Pennsylvania,®* Massachusetts®® and Wisconsin.7° In the fol- 
lowing States, if the procurement be with intent to injure and 
without just cause :*! Georgia,’* Illinois,** Maryland,"* the Fed- 
eral Courts,*® Florida,*® Massachusetts,77 New Jersey,”® North 
Carolina,7* Minnesota,*®° West Virginia,*' Washington,*? and 
Colorado.** In any jurisdiction there can be no doubt that 
any interference by fraud or by other means unlawful in them- 
selves with any actual or prospective contract relations gives a 


* Heywood v. Tillson, 75 Me., 225; Perkins v. Pendleton, 90 Me., 166. 

*Flaccus v. Smith, 199 Pa. St., 128. (Conspiracy to injure business.) 

® Garst v. Charles, 187 Mass., 144. 

*® Martins v. Reilly, 109 Wis., 464. 

*In some of the cases cited in support of this statement the action was for 
inducing the breach of a terminable contract or the prevention of contract rela- 
tions, but, if there is a remedy in such cases, then, a fortiori, the inducement 
of a breach of a contract of binding obligation is actionable. 

™ Employing Printers Club v. Doctor Blosser Co. (supra). 

* London Co. v. Horn (supra); Doremus v. Hennessy (supra). 

™ Gore v. Condon, 40 L. R. A., 382. 

*® Thomas v. C. N. O. & T. P. Ry. Co. (supra); Angle v. Ry., 151 U. S., 1; 
Sperry etc. v. Weber & Co., 161 Fed. Rep., 219; Bitterman v. Ry. Co., 207 
U. S., 205. 

* Chipley v. Atkinson (supra). 

™ Berry v. Donovan (supra); Beekman v. Marsters, 195 Mass., 205. 

*Van Horn v. Van Horn (supra); Jersey City Printing Co. v. Cassidy, 
63 N. J. E., 759. 

* Jones v. Stanley, 76 N. C., 355; Holder v. Manufacturing Co. (supra). 

“Ertz v. Produce Exchange (supra); Gray v. Building Trades Council 
(supra). 

" Transportation Co. v. Oil Co. (supra). 

= Jensen v. Union, 81 Pac. Rep., 1069. 

“Master Builders Ass’n v. Damascio, 16 Colo. App., 25. In this case a 
right of action for preventing the reception of a certain bid was denied on 
the ground that there was nothing to show an intent to injure plaintiff's 
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cause of action. The three cases cited in the note illustrate the 
doctrine of interference by fraud as applied to breaches of con- 
tracts of perfect and imperfect obligation and to the prevention 
of prospective contracts.** And the foregoing doctrines apply 
equally to cases where the inducement is to break a contract 
unenforceable by reason of some formal defect such as failure 
to put the contract in writing when required by the Statute 
of Frauds.** 

With regard to the second form of interference, inducing 
the breach of a terminable contract, there does not seem to be 
the same ground for holding every inducement actionable. 
There being no legal right in either of the parties to an enforce- 
ment of the contract, should the other wish to terminate it, 
neither suffers any legal injury by such termination, and there 
should be no right of action unless there is in the inducement 
some distinct element of illegality. We have already noted 
that, if the means are per se illegal, there is a remedy.*® The 
question arises whether the procurement of a breach of a termin- 
able contract by means not per se illegal is actionable. It has 
been so held under the following circumstances: where the dis- 
charge of a workman has been procured by means of a threat 
to strike or a request for his discharge, because he would not 
join the union ;*7 where the discharge of a servant has been pro- 
cured by the withholding of a gratuity offered to the employer 
only upon condition of the discharge, no cause for the procure- 
ment appearing ;8° where the discharge was procured by mere 
persuasion, from pure vindictiveness or to force the payment of 
an alleged debt ;*® where the discharge of a workman was pro- 
cured by a threat to strike because he refused to obey an 
unauthorized requirement of the union;*® where members of a 

“Rice v. Manley, 66 N. Y., 82; Benton v. Pratt, 2 Wend. (N. Y.), 285; 
Standard Oil Co. v. Doyle, 82 S. W. Rep., 271 (Ky.). 

* Rice v. Manley (supra); and see Martins v. Reilly (supra). 

** See note 78 and also Buffalo Oil Co. v. Standard Oil Co., 12 N. E. Rep., 
825 (interference by threats of baseless and malicious suits); and Cooper v. 
Scyoc, 104 Mo. App., 414 (same); Doremus v. Hennessy (supra). 

“Curran v. Galen (supra); Berry v. Donovan (supra). 

* Chipley v. Atkinson (supra). 


“Holder v. Manufacturing Co. (supra); Hollenbeck v. Ristine (supra). 
” Connell v. Stalker (supra). 
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master printers association persuaded the employees of another 
printer to leave his employ, because he would not join the 
association ;*! where workmen were induced to quit the service 
of their employer because he would not pay a fine to the union.®” 
All these cases have been discussed in connection with the con- 
sideration of the principle of intentional, unjustified injury to 
trade or business. Though decided upon varying grounds, e.g., 
that the breach was induced by a conspiracy, or by unlawful 
coercion, or was an enticement of servants from their employ- 
ment,®* it will appear that the one common element of these 
and all similar cases where the inducement was held actionable 
is the intentional and unjustified injury. It will be found equally 
true, it is thought, that in all such cases where the right of recov- 
ery was denied there was an absence either of the element of 
lack of justification or of the element of intentional injury to 


trade or business.** 


With regard to the third form of interference, the prevention 
of contracts, in all cases where such prevention has been held 
actionable, and the means employed were in themselves legal, 
the same element of wrong furnished the ground of action.®® 

We have discussed interference with terminable and _ pros- 
pective contracts as invasions of contract rights because they 
are frequently, perhaps usually, so treated in the reports, and 
have distinguished the two as if there were something different 


"Employing Printers Club v. Doctor Blosser Co. (supra). 

* Carew v. Rutherford (supra). 

“This was formerly held ground for a special action on the case, but any 
distinction between inducing a breach of this and any other sort of terminable 
contract is rapidly disappearing. 

** Boysen v. Thorn, 98 Calif., 978, action for persuading a hotel proprietor 
to turn out a guest; Heywood v. Tillson (supra); Raycroft v. Tayntor, 
68 Vermont, 219. But Wunch v. Shankland (N. Y. supra) and Perkins v. 
Pendleton (Me. supra) cannot be reconciled with this doctrine. 

* This is illustrated by most of the strike cases cited in the preceding notes, 
where the relief sought was usually not merely against the procuring of 
employees to quit but against the inducing of others, not employees, to enter 
into the master’s employment. But in Tennessee, to induce one not to trade 
with another is not actionable, if the means are legal, even though done 
without just cause and with intent to injure. Payne v. R. R. Co., 13 Lea 


(Tenn.), 507. 
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in the nature of the rights in the two cases. But in point of 
fact one has no greater rights with respect to the future trade 
or service of another if a terminable contract exists between 
them than if there were no such contract. And a clearer con- 
cept of all these cases can be had if one keeps in mind that the 
fundamental question in all is whether there has been an inten- 
tional unjustified injury to another’s trade or business and that 
the fact that the injury was inflicted through an interference 
with his contractual relations is incidental. 

To summarize and reduce the foregoing to a form where 
it may be of some practical avail to one engaged in a competitive 
struggle, it may be said: (1) That it is not safe to induce one 
who is under a binding contract with one’s competitor, not 
terminable at will, to break the same, even by mere persuasion, 
except in the States of Maine, New York and possibly Kentucky ; 
that it is by no means certain that it is safe in Maine, nor in 
New York if the breach be induced by a conspiracy to injure 
trade or business, and in Kentucky it is probably not safe if 
the contract is for menial service. (2) That, except in the three 
States last named and the States of Tennessee and California, 
to induce the breach of a terminable contract or prevent the 
making of a contract, i.e., prevent dealings with the competitor, 
with the intent to injure his business, is not safe, unless for 
the sake of some direct advantage to oneself not accruing merely 
by and through the injury inflicted upon the competitor but inde- 
pendent of it; and it is not certain that even in Tennessee it 
would be safe so to induce the breach of a terminable contract. 
(3) That for a trade association to enforce among its members 
non-intercourse with a non-member by penalties is illegal, though 
voluntary non-intercourse were not. 

In the opinion of the writer, the value of a study of the main 
principle involved in this discussion goes far beyond its useful- 
ness as a guide in determining the legality of any particular form 
of business rivalry. Of all the States that recognize the doctrine 
of the illegality of an intentional injury to business done without 
just cause, Massachusetts, as she was the first to adopt it, is 
also the one that seems best to grasp and appreciate it as an 
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independent principle of law. When it has received equal 
recognition throughout the country, will it not accomplish much 
in the way of curbing the oppressive acts of great combinations 
that is now sought to be accomplished by anti-trust legislation, 
and is it not even conceivable that it may render unnecessary a 
great part of that legislation, which is hindered with the diffi- 
culties that always attend efforts to curb by statutes inevitable 
economic tendencies? What latter-day development of the com- 
mon law is fraught with greater possibilities or likely to have 
larger economic and political significance? 
Mason TROWBRIDGE. 
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SOME IMMIGRATION DIFFERENCES. 
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Prominence of the immigration question, p. 79; six classes of differences, 
p. 81; the original population of the United States, p. 81; racial stock of immi- 
grants up to 1882, p. 82; racial stock of the new immigrants, p. 84; volume 
compared with total population, p. 85; volume compared with land, p. 86; 
distribution of immigrants between city and country, p. 89; change in the 
economic character of the United States, p.g1; change in the native birth 
rate, p. 93; change in the quality of the immigrants, p. 94; conclusion, p. 97. 


N the year 1656 there arrived at what was then the Dutch 
colony of New Netherland a ship from Sweden, the 
“Mercurius,” bearing one hundred and thirty prospective set- 
tlers, Swedes, who craved permission to land. Upon due delib- 
eration, the colonial authorities decided that the welfare of the 
colony would be endangered by such an addition, and they were 
refused permission to disembark. As it was represented, how- 
ever, that they were entirely out of provisions after their long 
voyage, permission was granted the ship to come to New Amster- 
dam and stock up for the return voyage, on condition that 
nobody should come on shore. ‘Thus early did the immigration 
question develop on American soil. 

Two years later, in a letter to Peter Stuyvesant, the directors 
of this same colony express their disapproval of the action of 
Director Olrichs in allowing entrance to certain English families, 
“as we cannot expect anything good from this nation.” To 
forestall settlement by the English, Director Stuyvesant and the 
Council, on September 4, 1659, recommended to the Directors 
in Holland that they send over twenty-five or thirty families 
of “good and clever farmers.” The nationalities preferred were 
Polish, Lithuanian, Prussian, Jutlandish or Flemish—a com- 
parison which is something of an inversion of modern ideas. 

The English were not far behind the Dutch in their exclusive 
tendencies. We find the General Assembly of Rhode Island in 
1652 ordering that no foreigner, Dutch, French, or of any 
other nation, should be received as a free inhabitant of any of 
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the towns of the colony, except by general consent of the colony. 
In his Report on the State of the Province, about 1687, Governor 
Dongan of New York bewails the small number of English, 
Irish and Scotch families which had come over in the last seven 
years, compared with the large immigration of French. 

The problem of the immigrant was a very live one in colonial 
days. During this period there was a sharp distinction between 
the colonist and the immigrant. The colonist was a settler 
from the country which had founded the colony and to which 
it owed allegiance. Immigrants, or “foreigners,” were all 
others; colonists were welcome, but immigrants were regarded 
with undisguised suspicion. | With the establishment of the 
United States as a separate nation, this distinction disappeared, 
and with it the early antipathy to foreigners becomes less pro- 
nounced. All new-comers are now immigrants, and as a rule, in 
the early years of our national existence they were cordially 
received. 

The immigration question, nevertheless, has remained a prom- 
inent one from the dawn of our national life to the present. 
It has always made a strong appeal to the people of the United 
States, and has been the cause of ever-recurring arguments and 
discussions, more or less passionate and heated in accordance 
with the conditions of the period and the varying size of the 
immigration wave. An era of large immigration has always 
aroused a volume of protest of corresponding dimensions. As 
the current of aliens has dwindled, from one cause or another, 
the natives have forgotten their fears and have devoted their 
attention to other questions, till a recurring deluge of foreigners 
has again brought the matter of immigration to the fore. At the 
present time we are in a period of comparative quiescence, as far 
as anti-immigration agitation is concerned. Since the record 
year of 1907, when 1,285,349 immigrant aliens set foot upon 
our shores, there has been a sharp falling-off in the current, 
due to the economic conditions in this country, and the matter 
has accordingly been temporarily dismissed from American public 
thought. When, however, the incoming stream again passes the 
record mark (which appears to be the accepted signal for 
renewed concern), as it unquestionably will, the hue and cry 


Reet ted a 


Te 


eet 


Fos prt 


i tne ent 


+ 


a te) 


sailors 


Sia a tier 9 





Hi al cal” Ab 





1910] Some Immigration Differences. SI 


will be raised once more, and the horizon will be befogged by 
the dust and smoke of the conflict. 

The present lull in affairs may be a fitting season to look 
calmly at some of the more prominent aspects of the matter, 
and to try to define their bearing on our national life. The 
arguments against immigration have taken very much the same 
general form generation after generation; the dilution and deg- 
radation of the racial stock, the lowering of the standard of 
living, the depression of wages, the increase of dependents and 
criminals, the destruction of social and political ideals. In the 
North American Review for April, 1835, may be found an 
article by Mr. A. H. Everett, which contains the germ, at least, 
of most of the fundamental arguments against immigration. 
The modern investigator of the problem finds that most of his 
choicest thoughts have been expressed by others years ago. 
The purpose of the present paper is to investigate the conditions 
surrounding immigration into the United States at the present 
time, conditions appertaining to the country, and those con- 
cerning the immigrants, with a view to discovering whether there 
are any fundamental differences between these conditions and 
those which prevailed when immigration first began to assume 
large proportions. If these differences exist, do they throw a 
new light on the stock arguments, or give them a different 
relative weight? 

The aspects of the problem under which we shall look for 
differences may be briefly stated at the outset as follows: (1) 
the racial stock of the immigrants; (2) the volume of the 
immigration current; (3) the distribution of the immigrants 
in the United States; (4) the economic conditions of the coun- 
try; (5) the native birth-rate; (6) the quality of the immi- 
grants. 

First and foremost, the racial stock of the immigrants pre- 
sents itself. That there is a difference in this respect, and what 
the general nature of the difference is, is a matter of common 
knowledge. Yet the completeness of our argument, and the 
definiteness of our ideas, require that this point be given brief 
consideration. 

In regard to the early peopling of the North American colo- 
nies, three fundamental facts stand out prominently. First, 
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the actual migration from trans-Atlantic countries was very 
slight. Franklin estimated in 1741 that the population at that 
time, amounting to about one million, had been produced out 
of an original migration of less than 80,000. Mr. Prescott F. 
Hall is authority for the statement that at the time of the 
Revolutionary War, “the population of New England was pro- 
duced out of an immigration of about 20,000 persons who arrived 
before 1640, and it overflowed into the other colonies without 
receiving any corresponding additions from them.’’ Contrast 
with this the fact that to the 76,303,387 population of the 
United States in 1900 there had been a contribution of 19,115,221 
immigrants in the preceding eighty years. This is a ratio 
of almost exactly one to four, as against a ratio of less than 
one to twelve in 1741 for a much longer period preceding. This, 
however, is a matter of volume, and its consideration belongs in 
a later paragraph. 

The second fundamental fact is that such immigration as there 
was, though containing a number of diverse elements, was pre- 
ponderantly English, and the English element was sufficiently 
in the majority to impress its type quickly upon the others. 

The writer of the article on the United States in the Encyclo- 
pedia Britannica says: “No matter how diverse the small migra- 
tion might have been on its arrival, there was a steady pressure 
on its descendants to turn them into Englishmen; and it was 
very successful.” This transforming process was furthered by 
the third fundamental fact, viz., the non-English elements were 
almost wholly from races allied to the English. The most im- 
portant of these were the Dutch, Swedes, Germans, and Scotch- 
Irish, which, with the English, constituted practically the entire 
migration. And all these races, as Professor Commons has 
pointed out, were less than two thousand years ago one Germanic 
race in the forests surrounding the North Sea. The same author 
says, “It is the distinctive fact regarding colonial migration that 
it was Teutonic in blood and Protestant in religion.” 

There can be no doubt that, at the beginning of our life as a 
nation, the people of the United States were thoroughly homo- 
geneous in race, and in all that goes with it. Quoting again 
from the Encyclopedia Britannica, “The whole coast from Nova 
Scotia to the Spanish possessions in Florida was one in all essen- 
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tial circumstances.” The American type had already taken 
definite form, and it rested firmly on an Anglo-Saxon founda- 
tion. 

Such was the beginning of the people of the United States. 
Let us consider briefly what was the course of events during 
the succeeding century and a quarter. We have no statistical 
knowledge of the extent or character of immigration into this 
country until the year 1820, as it was only at that time that the 
government began to keep a record of incoming aliens. But of 
one thing we are fairly certain, viz., that from the close of 
the Revolution up to this time the annual immigration was 
insignificant. Various estimates have been made of the number 
of immigrants entering this country. They differ somewhat, 
but it is safe to say that an annual average of 10,000 would 
amply cover the movement down to 1820. They came almost 
entirely from the United Kingdom and Germany. For the next 
twenty-five years immigration increased gradually, until in 1845 
the great potato famine occurred in Ireland, and sufferers from 
that stricken land began to swarm upon our shores by tens of 
thousands. At the same time the immigration from Germany 
expanded rapidly, until in 1854, when the first record was estab- 
lished, the total immigration amounted to 427,833, of whom 
215,009 or 50.2 per cent., were from Germany. The stream 
from Great Britain (almost wholly Irish) had been dwindling 
for three years, but still amounted in this year to 160,253, or 37.5 
per cent. of the total. Putting these two figures together, it 
appears that 87.7 per cent. of the entire immigration for that 
year came from these two sources. After 1854, the immigra- 
tion fell off sharply, and the record of that year was not exceeded 
until 1873, when a total of 459,803 was reached. A third record 
was established in 1882, when the total reached 788,992. Dur- 
ing all this period the immigrants from Germany and the 
United Kingdom still constituted the bulk of the stream, amount- 
ing together to 54.5 per cent. of the total in 1882. Of the 
remainder, 105,326, or 13.4 per cent., were from the closely 
allied Scandinavian races. This stream had begun to assume 
importance about fifteen years previously and had reached its 
climax in the year in question, though it remained a consider- 
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able element for some time afterwards. A large share of the 
remaining immigrants of this year were from Canada. 

It is thus apparent that up to the year 1882, almost the entire 
contribution to the American stock from foreign sources was 
from races very closely related to the population which formed 
the original basis of the American people. As far as any real 
dilution of the American stock is concerned, it had practically 
not begun at the time in question. Beginning with this period, 
however, a very different state of affairs presents itself. From 
this time on, the immigration from Germany fell off rapidly. 
That from the United Kingdom remained fairly constant for 
several years, and then it too dwindled. The two combined 
never again reached the same figure, and in the record year of 
1907 they amounted to only 11.8 per cent. of the total. At the 
same time, the total immigration increased by leaps and bounds. 
What were the sources of the new currents? They were mainly 
three, all becoming noticeable very close to the year 1882. The 
most important of these is Austria-Hungary. Beginning with the 
year in question, the current from this country has steadily 
swelled in volume until in the year 1907 it reached a total of 
338,452, or 26.3 per cent. of the total immigration for the year. 
Closely following her come Italy and Russia, with totals in the 
year 1907 of 285,731, and 258,943—or 22.2 per cent. and 21.1 
per cent. respectively. This is the “new immigration” of which 
we have so often heard, and these three currents together 
amounted in 1907 to 68.6 per cent. of the total. In addition, 
there were considerable contingents from Greece, Roumania, 
Turkey, Portugal, and other South European countries. 

The fact that almost all of the immigrants from Russia are 
Jews makes this distinction still more pronounced. Before 1890 
a comparatively small number of Jews from Germany, Austria, 
etc., had entered the country, but they were but as a drop in the 
bucket to the great hordes of this race who have since come 
from Russia. And whatever may be said of the good or bad 
points of this people, it can not be denied that they form a 
decidedly distinct factor in our population, differing from the 
original American stock in race, religion, customs and habits of 
thought. 
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Now the people of these countries are of a widely different 
racial stock from those of the earlier immigration, with other 
habits, ideas, and abilities. They constitute a truly new element 
in the American people. Whether or not this new blood shall 
be considered desirable to the life of our nation, is not the 
purpose of this paper to discuss. The fact which needs to be 
emphasized here is that the true dilution of the American phys- 
ical stock is a matter of very recent years. Not until the year 
1896 did the immigration from the three new sources exceed 
that from the two old ones with Scandinavia added. We have 
less than half a generation to judge of the effects of the new 
movement. And it must always be borne in mind that one of the 
first lessons taught by anthropology is the persistency of racial 
characters, even under a deep veneer of acquired customs. 
Tribes which have long abandoned cannibalism as a matter of 
daily custom will revert to the practice in times of great excite- 
ment or calamity. Keane records a case of practical witchcraft 
under the guise of Christianity which occurred in Russia in the 
year 1907. ‘True assimilation requires we know not how many 
generations. 

As regards volume, the main facts will be already in the mind 
of the reader. Graphically represented, the immigration cur- 
rent into the United States presents a series of waves, rising 
now and again to extreme crests, then subsiding, only to rise 
again, ever higher and higher than before. It is these succes- 
sive crests which have aroused the consternation of the American 
people from time to time, and it is significant that the year 1882, 
which established a high-water mark not again reached until 
1903, marks the passage of the first inclusive immigration law, 
and the beginning of the present system of handling immigrants 
by the federal government. 

As a sedative to the fears thus aroused, it has been pointed out 
that, while the positive immigration has increased tremendously, 
it has not increased at so great a rate as the population of the 
country. The ratio between immigration and total population 
was higher in the early fifties and early eighties than at any sub- 
sequent period. This reasoning is logical, applied to only one 
phase of the situation—the racial admixture. And as we have 
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seen, any comfort that may be derived from this fact is much 
more than offset by the difference between the old and new 
immigration. And even in this respect the truth can be arrived 
at only by taking into consideration the number of foreign-born 
already in the country at the different periods. 

The following table gives the number of foreign-born to 
100,000 native-born in the population of the country at the time 
of the different censuses since 1850: 


It thus appears that while the ratio between immigration and 
total population has been less in recent years than at some pre- 
vious periods, the proportion of foreign-born in the population is 
much greater than at the beginning of the immigration move- 
ment, and the assimilating power of the nation is correspond- 
ingly lessened. In this respect, as in many others, we may await 
with interest the data which the coming census will furnish after 
this decade of tremendous immigration. 

For all other purposes than determining racial mixture, the 
comparison between immigration and total population is inade- 
quate and misleading. It is as if a fireman whose steam boiler 
lacked a safety valve was warned that his gauge was going up 
more and more rapidly all the time, and he replied, “Never 
mind, the pressure is not coming in so fast, compared to what 
I already have, as it was a while ago.” The real question is, 
How does the volume of immigration compare with the means 
of utilizing it which still remain? 

The primary and fundamental means of utilizing immigration 
is land. The population question turns, in its ultimate analysis, 
upon the proportion between men and land. A new country, 
with wide stretches of territory, much of it undeveloped, needs 
settlers above all things. As the land is taken up and put under 
a fair degree of cultivation, the whole question of population 
changes its aspect. 

Taking the case of the United States, the first and simplest 
comparison to make is that between immigration and the total 
territory of the nation. In this, as in the subsequent compar- 
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isons, it will be desirable to leave Alaska out of consideration. 
The enormous extent of that inhospitable region, to which prac- 
tically none of our immigrants ever find their way, if included in 
the reckoning, would simply confuse the issue. The gross area 
of the United States, exclusive of Alaska and Hawaii, at the 
time of the different censuses, has been as follows: 1790 and 
1800, 827,844 square miles; 1810, 1,999,775 square miles; 1820, 
2,059,043 square miles; 1830 and 1840, the same; 1850, 
2,980,959 square miles; 1860 down to the present, 3,025,600. 

Using our estimate of 10,000 per year previous to 1820, and 
the official figures after that date, we find that the immigration 
by decades from I79I to 1909 was as follows: 


oe eee ee ee 100,000 ORO R Gs kd knies isardeswwads 2,511,060 
SOR iiik 6560s Kew etonee 100,000 ee rT 2,377,279 
SORES cae caw awed bien 98,385 1871-1880........ 2,812,191 
rrr sosce BS AS0 PS Siiicceixeciansmacs 5,246,613 
BORN F 660.6 owes cco sais SOG SRS TOGE“EQOO . occ ccdicccscccss 3,687,564 
ee ee ree ee 1,713,251 IgOI—1909 (g-year period) ... 7,753,816 


Combining these two sets of figures, it appears that for each 
immigrant coming to this country during the decades specified, 
there was at the close of the decade the following number of 
square miles of territory in the United States: 


PP er ectwarecasees ncabesed Be ide a Gada diese sin decedtecen 1.205 
DR KONG ere ten encneeees a a re err re 2.37 

PN oieioenssasincdGesdeneae 20.927 Sas ctidadcneceomncweseal 1.076 
oe ee er ee 14.355 Wit tcakeenkdak an naeeamaseel Me 
Se ee eee ee 3.437 er er eee rrr ree . 820 


1.739 1909 (g-year period) ........... . 390 


This table illustrates forcibly the fact that from the point 
of view of the need of new settlers, immigration at the present 
time is a vastly different matter from what it has ever been 
before in the history of our country. This impression is 
strengthened if we make another comparison, which is even more 
significant for our purposes, viz., the relation of immigration 
to the public domain, that is, to the land which still remains 
unclaimed and open to settlement. If there were still large tracts 
of good land lying unutilized, and available for settlement, as 
there have been in other periods of our history, we could take 
comfort in the thought that as soon as the incoming aliens 
caused too great a congestion in any region, the surplus inhab- 
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itants would overflow, by a natural process, into the less thickly 
settled districts. Let us consider what the facts have to show 
in this respect. 

In 1860 there were, as nearly as can be estimated, 939,173,057 
acres of land lying unappropriated and unreserved in the public 
domain. In 1906 there were 424,202,732 acres of such land, 
representing the leavings, after all the best land had been chosen. 
In other words, for each immigrant entering the country during 
the decade ending 1860 there were 374.0 acres in the public 
domain, at least half of it extremely valuable farm land. In 
1906, for each immigrant entering during the previous ten years 
there were 68.9 acres, almost wholly arid and worthless. 

The fact that the immigrants to this country do not, to any 
great extent, take up this unclaimed public land does not destroy 
the significance of this comparison. As long as there was a 
strong movement of the native population westward, it was not 
so much a matter of concern, if large numbers of foreigners 
were entering the Atlantic seaboard. And this was exactly the 
case during the middle of the nineteenth century. This was the 
period of the great internal migration to the new lands of the 
Middle West. It is scarcely necessary to say that nothing com- 
parable to this is going on at the present time. The frontier, 
which has had such a determining influence on our national life, 
is a thing of the past. Of the 424,202,732 acres remaining 
unappropriated and unreserved in 1906 only a very small part 
consisted of valuable farm lands, such as existed in great abun- 
dance when the Homestead Act was passed in 1862. Evidence of 
this fact is furnished by the act recently passed allowing home- 
steads of 640 acres to be taken up in certain sections of Nebraska 
where it is impossible for a man to make a living from less. 
There is already a marked movement of ambitious young farmers 
from the United States to the new and cheaper wheat lands in 
Canada. The incoming hordes of aliens are not now counterbal- 
anced by any important internal migration. 

The population per square mile of the United States has 
increased from 3.7 in 1810 (the lowest in our history) to 10.8 
in 1860, 17.3 in 1880 and 25.6 in 1900. Taking the country 
as a whole this does not represent at all a dense population. But 
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it does not fairly represent the country as a whole. It is one 
of those frequent cases where an average is misleading. In the 
eastern States of the Union the conditions are very different. 
And it is in just these States that the great bulk of our present 
immigrants settle. In 1907, according to the Immigration 
Report, 6.5 per cent. of our immigrants were on their way to 
Massachusetts, which in 1900 had a density of 348.9; 30.0 per 
cent. to New York with a density of 152.6; 17.9 per cent. to 
Pennsylvania with a density of 140.1; 8.1 per cent. to Illinois 
with a density of 86.1; 5.5 per cent. to New Jersey with a 
density of 250.3; while little Rhode Island, with a density of 
407.0, was credited with .g per cent. 

It thus appears that these six States, containing only 5.6 per 
cent. of the total area of the United States, and with a density 
in each case far above the average, received 68.9 per cent. of the 
total immigration for the year. 

This brings us to the matter of distribution, in which again we 
find a marked difference between the old and the new immigra- 
tion. This is a consideration of vital importance to the inter- 
ests of the country, for upon the distribution of our immigrants 
depends very largely the answer to the question whether they 
benefit the nation or not. The popular idea on this subject is 
that the newer immigrants are much more inclined than their 
predecessors to congregate in certain localities, particularly in the 
large cities. Careful investigation shows this idea to be well 
grounded in fact... The great problem of distribution, as every 
thoughtful writer on the subject recognizes, is to break up the 
closely packed homogeneous colonies of foreigners in the great 
cities and to get the immigrants away from the centers of pop- 
ulation to the country districts, to the unoccupied land, where 
they can render a real contribution to the life of the country. 

This problem is magnified many fold by the conditions of 
modern immigration. It is true that the Irish display no par- 
ticular agricultural proclivities. But their independence, their 
familiarity with the English language and English customs, their 


' For a fuller discussion of this topic, see Walter F. Wilcox, ‘‘ The Dis- 
tribution of Immigrants in the United States,’’ Quarterly Journal of Eco- 
nomics, August, 1906, and reply by H. P. Fairchild, Yate REview, November, 
1907. 
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adaptability, have combined to scatter them generally all over the 
United States, and to absorb them into our national body politic. 
The achievement of this desirable result has been hastened by the 
fact that a large proportion of the Irish immigrants were young 
girls who entered domestic service in this country,—which is as 
good a means as we can imagine of Americanizing the raw immi- 
grant. As for the other elements in the early immigration from 
Great Britain, the English and the Scotch, their close relation- 
ship to the American people, and their natural inclinations, prac- 
tically eliminated them from the problem of assimilation. 

Turning to the second great stream of the old immigration, 
the Germans, we find them a decidedly agricultural people. They 
drifted very naturally to the fertile farm lands of the Middle 
West and the Northwest, where they became substantial citizens 
and contributed largely to the upbuilding of those great sections. 
Edward Everett Hale, writing in 1852, assumed it to be a 
recognized fact that the bulk of the immigrants at that time 
should drift into agricultural life or into personal service. The 
Scandinavians, who came a few years later, exhibit the same 
traits, even to a greater degree. Broadly speaking, then, the 
older immigrants found their way to the land where their ser- 
vices were needed, and where they contributed to the develop- 
ment of what was then a new country. 

How different do we find the modern conditions! We have 
already seen how large a proportion of the immigrants in recent 
years go to our most densely populated States. A glance at the 
census figures for 1900 shows how stupendous a result had 
already been produced at that time by this tendency, and reveals 
the startling and significant fact that in Pennsylvania one-sixth 
of the population is foreign-born, in Illinois one-fifth, in New 
Jersey almost one-fourth and in New York over one-fourth, 
while in Massachusetts and Rhode Island almost one-third of the 
total population is foreign-born. 

When we turn to the distribution in cities, we find the show- 
ing still more suggestive. In the year 1900, 66.3 per cent. of the 
foreign-born population were dwelling in cities of at least 2,500 
population, and 38.8 per cent. in cities of over 100,000 pop- 
ulation. In 1890 the figures were 61.4 per cent. in cities of at 
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least 2,500, and 33.4 per cent. in cities of over 100,000, showing 
how great a change even the short period of a decade may work. 
A comparison of races in this respect shows how great a differ- 
ence exists between the older and newer immigrants. In 1900 
52.6 per cent. of the immigrants from the United Kingdom 
were living in cities which had a population of at least 25,000 in 
1890, 27.8 per cent. of those from Scandinavia, and 48.7 per 
cent. of those from Germany; this is the old immigration. Of 
the new immigration, 61.2 per cent. of the Italian immigrants 
and 72.4 per cent. of those from Russia were in cities of the 
specified size. 

Along with this increased tendency toward the city on the 
part of the new immigrants, we find a more pronounced tend- 
ency to herd together in close, compact settlements, either in or 
out of the large cities. Nowhere do we find German, Irish, or 
Scandinavian colonies corresponding to the “Ghetto” or the Ital- 
ian districts of New York, or the Greek colonies of Lowell and 
Chicago, or the various alien groups in the mill towns of New 
England. This is one of the most serious features of the mod- 
ern situation. Our recently immigrating aliens are not thrown 
into close social and business relations with native Americans, 
but mingle almost exclusively with those of their own race, 
and live in conditions as nearly as possible a replica of those 
from which they come, so that in countless cases they are abso- 
lutely ignorant even of the English language, in spite of a res- 
idence in this country of five, ten or more years. The chances 
of true assimilation are profoundly affected by such changes as 
these. 

The fact that this proclivity of the foreign-born for urban 
life is synchronous with a general rush of all the elements of 
our population toward the city does not make its significance any 
the less profound. It indicates a fundamental change in the 
industrial organization of the United States, which has an impor- 
tant bearing on the desirability of additions to our population, 
and brings up the fourth set of changes, those connected with our 
economic life. 

The great change in this respect has already been suggested 
in a previous paragraph, and may be briefly stated as follows: 
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in the ninety years covered by the immigration statistics, the 
United States has changed from an agricultural to a manufac- 
turing and commercial nation. In the early nineteenth century 
the rural family was the typical one, to-day it is the urban 
family. Then the simplicity and independence of the farm gave 
character to the national life; to-day it is the complexity and 
artificiality of the city which govern. The nineteenth century 
was a period of expansion. Particularly in the earlier part of it 
was the subduing of new land the fundamental consideration 
of national development. This was the period of internal 
improvements, the building of roads and canals, and later of rail- 
roads. It was the adolescence of the American people. At such 
a period the great demand is for accessions of population, and 
we do not wonder that many of the writers of that day were 
frank in their demands for the encouragement of immigration. 
And even though in the thirties and forties the miserable ship- 
ping conditions and the large number of incoming paupers 
aroused a counter current of opinion, still the immigrants found 
a logical place on the great construction works of the period 
as well as on the vacant arable lands. 

This period is past. The labors of the typical alien are not 
now expended on the railroad, the canal, or the farm, but in the 
mines and the foundries, the sweat-shops and the factories. The 
immigrants of to-day are meeting an economic demand radically 
different from that of a century or half a century, yes, we may 
say, a quarter of a century ago. 

The change in the scale of production which the last half 
century has witnessed must have an important bearing on immi- 
gration problems. The early immigrants, to a very large extent, 
came into more or less close personal relations with their employ- 
ers, often working side by side with them on the farm or in the 
shop. Now foreigners are hired by the thousands by employers 
whom they perhaps never see, certainly never have any dealings 
with, the arrangements being made through some underling, 
very likely a foreigner himself. Working all day side by side 
with others of their own race or of other races equally foreign, 
and going home at night to crowded dwellings, inhabited by 
aliens, and with a European atmosphere, the modern immigrants 
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have but slight commerce with anything that is calculated to 
inculcate American ideals or contribute any real Americanizing 
influence. 

Perhaps the most profound and far-reaching change which 
has taken place in American racial conditions in the last century, 
one which, nevertheless, has received surprisingly scant consid- 
eration in a scientific way, is the decline in the native birth rate. 
Owing to the inadequacy and unreliability of the vital statistics 
of this country, there is no way of accurately representing this 
decline in figures. But there can be no doubt that a pronounced 
decline has taken place. 

During the colonial period, the growth of population in 
America was a source of constant wonder to Europe, and Malthus 
chose the American continent as a striking example of rapidity 
of natural increase, inasmuch as the population doubled every 
twenty years. Remembering that the immigration to this coun- 
try was small in the colonial period, we have here an indication 
of a very high native birth rate. This exceptional rate did not 
quite maintain itself during the first half century of our national 
existence. Yet even during this period the rate of increase was 
very high. The population of the United States in 1810 was 
1.84 times as great as in 1790, and that of 1840, 1.77 times as 
great as twenty years earlier. Since the immigration during all 
this period was very slight, this increase may also be taken as 
representing a very high native birth rate. In considering the 
data in this respect which the last census furnishes, it must be 
borne in mind that we now have a large foreign-born element in 
our population, of which the birth rate is very high, and that our 
present enormous immigration causes large additions to our pop- 
ulation which are not due to births at all. Remembering this, 
the fact that in 1900 the population of the country was only 1.52 
times as large as in 1880 must indicate a tremendous fall in the 
native birth rate. 

That such a fall has actually taken place practically all students 
of the subject are agreed. Mr. S. G. Fisher has estimated the 
rate of native increase by decades. This increase has fallen 
from 33.76 per cent. in the decade ending 1820 to 24.53 in the 
decade ending 1890. This decline is most marked in those States 
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which are most densely populated and to which the great bulk of 
our immigrants are going. There is eminent authority (Walter 
Rauschenbusch,”? F. A. Bushee,® etc.) for the opinion that at the 
present time the native population of parts, if not the whole, 
of New England is not even maintaining itself. The same 
influences are at work in other parts of the country. There is 
very good reason to believe that the immense immigration of the 
last seventy years has been one of the great causes contributing 
to this result. 

The discussion of this interesting topic, is, however, apart from 
the purpose of the present paper. The point to be emphasized 
here is that owing to this low native birth rate our present immi- 
grants are being received by, and are mingling with a people, 
not vigorous and prolific as in the early days, able to match the 
crowds of aliens with a host of native-born offspring, but weak 
in reproductive power, and constantly decreasing in the ability to 
maintain itself. Oppose to this low native birth rate the tremend- 
ously high rate of the foreigners, and we see that the crowding 
out of our native stock is going on with much greater rapidity 
than ever before. 

Finally as to quality,—what shall we say? What is quality in 
an immigrant? Who shall tell us what are the desirable char- 
acteristics of incoming aliens? But after all, it is not our present 
purpose to discuss desirability or undesirability, but to point out 
differences. Leaving aside elements of quality which are inher- 
ent in race, and those differences in physique, illiteracy, etc., 
which are more or less obvious, as well as those changes, many of 
them decidedly beneficial, which have been wrought by the appli- 
cation of the federal immigration laws, let us consider one or 
two elements of difference which are distinctly characteristic of 
the new immigration. 

First, the degree of independence which is implied in the act 
of migration. There is an interesting little book in modern 
Greek by N. Gortzis called “America and the Americans.” The 
following statement is translated from one of its pages: 


* Rauschenbusch, Walter, ‘‘Christianity and the Social Crisis,’’ p. 273. 
‘Bushee, F. A., ‘‘The Declining Birth-Rate and Its Causes,’’ Popular 


Science Monthly, 63:355. 
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“But whatever may be their (the immigrants’) motive, they 
are superior to the customary type of their race. The fact that 
they do not shrink from crossing an ocean three thousand miles 
in extent to seek new homes and a new life in a world wholly new 
and strange to them, is enough to prove that their spirits are 
ambitious and their bodies strong to brave danger, to encounter 
the unknown, to undergo sacrifice far from the environment 
where they were born and spent the years of their childhood.” 

This represents an idea which is undoubtedly more or less 
prevalent in regard to immigration, or at least was at an earlier 
date, when there was more of truth in the notion. But it scarcely 
represents correctly the modern condition. Many of the migra- 
tions of two or three centuries ago were inspired by religious 
or political motives, or very often by the combination of the two. 
Such was the exodus of the Huguenots from France, of the 
Palatinates from Germany, the Puritans from England, the 
Scotch-Irish from Ireland. In such cases as these, emigration 
implies strength of character, independence, firmness of convic- 
tion, moral courage, bravery, hatred of oppression, etc. 

We may go further and say that the earliest emigration from 
any region at any time involves a certain degree of ambition, 
independence, courage, energy, forethought, all of those char- 
acteristics which are required in the individual who forsakes the 
known for the unknown, the familiar for the untried, the stable 
for the unstable, the certain though hopeless present for the hope- 
ful but uncertain future. Such were the early immigrants to 
this country from every land,—not North European alone, but 
South European. They possessed something of the intrepidity 
and daring of pioneers. They had the strength of character to 
break the shackles of age-long tradition and custom, and, taking 
their destiny in their hand, seek their fortune in a new and 
unknown land. In this respect all new immigration differs from 
all old immigration. 

The modern immigrant to the United States is in no sense 
going to a new or unknown land. American life and conditions, 
particularly economic conditions, are well known in those sec- 
tions of Europe which furnish our large contingents of immigra- 
tion. The presidential election, the panic, the state of the crops 
in the United States, are household topics of conversation. 

7* 
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Almost every individual in the established currents of immigra- 
tion has at least one friend in this country. Many of them 
know exactly where they are going and what they are going to 
do. Toa host of them the change is no greater than to go to the 
next village in their native land, perhaps less so. For as likely 
as not, just as many of their friends and relatives are awaiting 
them in the new country as are lamenting them in the old. 

And how easy the way is made forthem! If their ticket is not 
actually sent to them from America, probably all or part of the 
money with which it is purchased came from America. At least 
they may now secure a ticket direct from their native village 
to their ultimate destination in America, and every stage of the 
journey is made as smooth and easy for them as the ingenuity of 
financially interested agents can compass. Induced immigration 
has always existed since the days when the press-gangs in the 
coast towns of England carried inducement to the point of abduc- 
tion. But probably never in the history of our country has 
artificially-stimulated immigration formed so large a part of the 
whole as now. 

Another characteristic of the new immigration is the large 
number of “birds of passage,” those who come and go, with the 
change of seasons and of economic conditions in the United 
States. They have no fixed abiding place in this country, nor 
any intention of remaining here permanently. Their aim in life 
is to spend as much time in the United States in periods of 
economic prosperity as is necessary to accumulate the compara- 
tively small sum required to support their declining years in ease 
on the sunny slopes of their native land. A very large propor- 
tion of the Italians belong to this class, as do some of the Greeks 
and doubtless other nationalities. In the year 1908 the traffic 
of aliens between the United States and Italy resulted in an 
exodus from this country of 79,966. In the following year there 
was an influx of 89,183 from the same source. 

As far as this class is concerned, the problem of immigration 
has shifted from the question of the acceptability of the aliens 
as permanent citizens, to that of the desirability of a transient, 
foreign laboring force, dwelling abroad, but coming and going 
in response to the fluctuations in economic opportunities in this 
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country. This is a new aspect of the situation. The Germans, 
the Irish, and the Scandinavians came seeking a home, expecting 
to cast in their lot permanently with the people of their adop- 
tion. This new development must considerably change the 
economic aspect of immigration, its relation to wages, the stand- 
ard of living, over-production and a score of similar questions. 

The foregoing paragraphs lay no claim to being a comprehen- 
sive survey of the immigration problem. The effort has been 
made to avoid as far as possible the discussion of the benefits 
of the changes noted, while demonstrating that the changes have 
taken place. Perhaps no one of these changes, in itself, is of 
sufficient weight to merit any great amount of public thought. 
But taken together, there can be no doubt that the changes in 
conditions which differentiate the present immigration from that 
of the past are profound and vital. The whole immigration 
problem must be discussed, as it were, de novo. The old argu- 
ments and conclusions must be reviewed in the light of present 
conditions and tendencies. Judgments which were once valid are 
no longer so. 

The unfortunate fact about all such discussions is that they 
must be largely predictive in character. One of the greatest 
dangers in sociological reasoning is that of allowing too little time 
for the deliberate forces of human existence to work themselves 
out. Arguments based on the supposedly observed effects of 
immigration upon this country are liable to be viciously falla- 
cious. There has not yet been time for the ultimate effects of 
immigration even to begin to manifest themselves, certainly not 
of the new, probably not even of the oldest. The best that can 
be done is to scrupulously observe apparent tendencies, and to 
construct arguments, necessarily a priori to a large degree, which 
shall be as logical as possible, and shall rest firmly upon such laws 
of social development as have thus far been conclusively estab- 
lished. 
HENRY PRATT FAIRCHILD. 


Bowdoin College. 
























BOOK REVIEWS. 


Chinese Immigration. By Mary Roberts Coolidge. New 

York: Henry Holt & Co., 1g09—pp. x, 531. 

Perils of prejudice greatly beset the subject of the Chinese in 
America. The story of our treatment of this group of immi- 
grants during the second half-century of our national career 
demands the exercise of greater patience and judgment than per- 
haps any other controversial topic in American history. Mrs. 
Coolidge is possessed of several advantages which fit her to 
undertake the uncomfortable task, and it would be unfair to deny 
her at the outset of any notice of her book the high praise of 
having achieved a really remarkable success. As a Professor in 
Stanford University, she had opportunity both to assemble mate- 
rials for the study and to test their value in classroom work. As 
a resident of California and familiar with the arguments 
advanced there against Chinese labor, she was able to observe, if 
she chose, effects of that State’s policy in relation to this labor as 
one might watch a laboratory experiment. Granted the training 
and the temper which belong to a successful instructor, and we 
recognize in the author an equipment altogether unusual for the 
work. 

The result is a volume of positive value. Within the reason- 
able compass of five hundred pages are to be found a fairly com- 
plete account of the half-century of the Chinese influx into Cali- 
fornia, its social and economic features, and the legislation which 
concerns it. The story is told with spirit and fairness, and bears 
evidence of wholesome condensation—last and rarest virtue of 
the devoted student. It is hardly surprising that the publication 
of a book so honestly written should have been followed by some 
outcry from the Pacific coast and by attacks upon the author from 
a small number of officials whose acts are recounted in her 
chapter on the administration of the exclusion laws. She might 
have been more politic, but it is difficult to declare any of her 
statements unwarranted by documentary proof or to detect per- 
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“Immigration service about which nobody cared very much, not 
even the politicians who had brought it into being, which had been 
filled up with ignorant, narrow-minded men whose idea of effec- 
tive enforcement was simply to shut out more Chinamen, no 
matter what class, by constantly greater severity, suspicion and 
intimidation. Under Mr. Powderly those officers who pursued 
the Chinese most unremittingly were apparently the most favored. 
In California an invariable symptom of official ambition for polit- 
ical preferment has been zeal in administering the exclusion 
law; and the sword hanging over the head of every office-holder 
for twenty-five years past, has been leniency to the Chinaman” 
(p. 328 ). 
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It is a deplorable episode in our national history, for which not 
California alone but the whole country is to blame. The only 
effective reform in such a case is the education of a public opinion 
to be secured through a frank avowal of the truth and its publica- 
tion in such readable and accessible shape as in the present book. 
The subject of Chinese immigration to these shores is here con- 
sidered under the three heads of “Free Immigration,” the initial 
period of three decades following the Mexican War, “Restric- 
tion and Exclusion,” three decades of anti-Chinese legislation, 
and ‘Competition and Assimilation,” six essays of considerable 
interest upon its economic and political phases. After an intro- 
ductory chapter on the characteristics of the Chinese people, as 
admirable as anything that has been written about them in the 
same space, the story passes from the period when “this worthy 
integer of our population” were cheerfully welcomed by Cali- 
fornians, to the culmination of their gathering prejudice in des- 
perate attempts to eject them by force. In its struggle for 
existence the white race has never been distinguished for urbanity 
when dealing with aliens. The trouble began in the gold-fields, 
when white miners of all nations drove out first their colored 
competitors, and then the French, Mexican and Chilenos, to vent 
the whole stress of their racial prejudices against the Chinese. 
In a community composed largely of adventurers without tradi- 
tions of legal processes the natural human tendency to monopolize 
a good thing inevitably involved primitive methods of violence. 
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When the simple plan of the savage failed in this endeavor 
because of highly distasteful treaty obligations on the part of the 
Federal Government to a foreign State, Californians assumed a 
bitter political tone and made the most of the unhappy fact that 
the votes of their state had to be secured for the Republican party. 
The subserviency of the leaders of national politics to a sectional 
demand in this matter recalls the abasement of Democratic leaders 
to slave owners in the period before the Civil War; as a policy it 
seems to have been as little justified by advantage in the later as 
in the earlier instance. 

The Burlingame Treaty of 1868, which had been actually 
drafted by an American Secretary of State and in a measure 
thrust upon China, secured free immigration from both countries. 
Twelve years later a commission was sent to Peking to negotiate 
terms whereby the Government of the United States might 
restrict the coming of Chinese to this country to merchants and 
students; the past thirty years have been more or less effectually 
devoted by Congress to stretching this reasonable treaty privilege 
into a right to prohibit the importation of Chinese labor alto- 
gether. The melancholy features of this long endeavor have 
been its defence by mendacious allegations derogatory to the 
Chinese and the cavalier tossing of the friendship of a great 
nation into the arena of domestic political controversy as an item 
of slight consequence. Happily, as the issue begins now to 
assume increased national importance, and the actual truth about 
it is made generally known, the dishonesty involved in advocating 
and administering the restrictive laws must disappear before the 
grave menace of our discredit in the Far East. 

Some studies in the concluding chapters of Mrs. Coolidge’s 
book are of considerable economic interest and deserve more 
attention that can be given them here. In the three chief lines 
of industry—shoes, cigars and woollens—in which they have been 
employed in California, it appears that the Chinese have replaced 
white children and women rather than men; that “Eastern 
(American) rather than Chinese competition set the standard of 
success; and that at the time when the Chinese were most numer- 
ous, wages in manufacture itselfi—with the exception of cigar- 
making—were still much higher than in Eastern factories. . . . 
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Since the Chinese have become an inappreciable factor among 
operatives, and in spite of the increase of women and children, 
these manufactures have stood still or fallen behind.” As to 
labor on the land, it is at last confessed even in California that it 
is no longer a question of competition against white workers but 
of obtaining any laborers whatever industrious enough to make 
her farms and orchards pay. With a return to the same economic 
need which confronted her in the early sixties, California is 
likely to return to her earlier desire for at least some supply of 
Oriental labor. Other facts revealed in these chapters show that 
Chinese here spend about as much on food as immigrants from 
Europe, their superior economy and skill in cooking being the 
chief reasons for their greater wealth when they end their work- 


ing careers. 
F. W. WILLIAMS. 


Yale University. 




























Social Forces. By Edward T. Devine. New York: Charities 
Publication Committee, 1I910—pp. 225. $1.25 postpaid. 


This little volume comprises twenty-five editorials, which 
discuss social problems of more or less permanent interest. 
Together they embody the author’s special contribution to “The 
Survey,” and constitute a scholarly recognition of some of our 
most serious social evils of the present day, with suggestions and 
ideals as to the best remedies, while at the same time they give us 
an impressive view of the author’s social creed. As editor of “The 
Survey” magazine, Dr. Devine focuses on American problems 
the universal experience of social work gathered weekly by the 
magazine. “His task is to interpret editorally, to apply practically 
and to criticise constructively.” The book is a formulation of the 
so-called “new view” of which Dr. Devine is at once exponent 
and advocate, and which sums up “the new view, prophetic 
though it be, of a social order in which ancient wrongs shall be 
righted, new corruptions seen and prevented, the nearest approach 
to equality of opportunity assured, and the individual rediscovered 
under conditions vastly more favorable for his greatest useful- 
ness to his fellows and for the highest development of all his 
powers.” 
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Like Professor Patten in his ““New Basis of Civilization,’”’ Dr. 
Devine, in practically all the problems he presents, believes that 
“the differentiating factors are economic rather than moral or 
religious, social rather than personal, accidental and remediable 
rather than characteristic and fundamental” (p. 47). “Depend- 
ence and privation are due to maladjustment rather than 
depravity” (p. 48). There are “no differences between the poor 
man and his normal neighor which cannot be rapidly obliterated.” 
Not only child waste, but disease, ignorance, overcrowding, 
poverty, unemployment, misemployment, exploitation—in a word, 
whatever prevents the individual from attaining the normal stand- 
ards of society at any given time, in the last analysis, is due to 
economic or social causes and not to fundamental differences in 
personality. 

Dr. Devine is not only a student of the practical, but believes 
likewise that the perennial, sovereign, ruling power in men is the 
ideal. ‘The greatest social force in the world is the quickening 
influence of a high ideal” (p. 203). Believing that constant 
renewal of the mind is a condition of personal and social growth, 
he urges the social worker to release new energies and latent 
powers now unused because stifled by deliberate greed and injus- 
tice, or remaining dormant because of neglect and indifference. 
Out of the gloom of this social neglect is to come a new sentiment, 
embodying a stronger conception of kindred, a nobler family life, 
a more patriotic passion for country—a vast, achieving, prophetic 
humanity. 

The author sees already the outlines of the new and better 
methods ready for use as soon as society will use them. “Educa- 
tion, prevention, reformation, the careful segregation of hardened 
from new offenders, probation, indeterminate sentence, rehabilita- 
tion, the elimination of politics, the selection of humane and 
competent public officials—they are all there, they have all been 
tested, their efficacy has been shown, but we are not using them” 
(p. 204). 

Many students, while heartily welcoming the stirring, enthusi- 
astic, and stimulating emphasis Dr. Devine, through his “new 
view,’ gives to the solution of our social problems, will still 
cling to doubts as to the relative weight he gives to the economic 
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or materialistic factors as opposed to what many still believe to 
be the personal factors; but his program, while it may not receive 
universal approval, is a sane call to a definite, concrete struggle 
with those unfortunate elements in society which are constantly 
handicapping our social welfare. Those interested in the best 
literature dealing with problems of social advance will find this 
little book suggestive, stimulating, and helpful. 
HENRY C. METCALF. 
Tufts College. 


Responsibility for Crime. An Investigation of the Nature and 
Causes of Crime and a Means of its Prevention. By Philip A. 
Parsons. New York: Longmans, Green & Co., I1909— 


pp. 194. $1.50. 

This is a doctor’s dissertation and is published in the Columbia 
University Studies in History, Economics and Public Law. 

The principal criticism to be made is that this book does not 
fully justify its title, which implies a comprehensive treatment 
of the subject of crime. It is, on the contrary, a series of more 
or less detached essays on certain criminal topics, as, for example, 
capital punishment and the jury. Dr. Parsons has, however, 
brought together a good deal of interesting material from his 
reading and most of his conclusions are admirable. 

In the third chapter “on the general basis of Professor 
Giddings’ explanation of society as a product of like response to 
stimuli,” he proposes the following definition of crime: “Crime 
is the normal function of an abnormal man.” This definition is 
illustrated by means of diagrams each of which shows the ratio 
between the criminal personality and the stimuli to crime in the 
case of each of the different classes of criminals. For example, 
in the case of a crime committed by a born criminal the criminal 
personality involved is very great while the stimuli are small. In 
the case of an accidental criminal the criminal personality is very 
small but the stimuli great. 

In the fifth chapter due weight is given to the hereditary causes 
of crime and a salutary warning uttered against the belief that 
“amelioration of social conditions is possible to a sufficient extent 
to materially lessen the amount of crime.”” The later chapter on 
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propagation is closely related to this one, for in it is discussed 
the only possible means of eliminating the hereditary factors in 
crime, namely, by discouraging and preventing as far as possible 
the propagation of the class possessing these hereditary tendencies, 
In this connection might very profitably have been discussed the 
proposals of the founders of the new science of eugenics. 

In the eighth chapter the weaknesses and faults of the jury are 
exposed and it is proposed to substitute a board of experts for 
the jury. In the following chapter public defense in criminal 
trials is advocated and indemnification by the State to those 
wrongfully accused and imprisoned for crime. 

On the whole, this book is suggestive of a scientific analysis 
of the nature of crime and of an enlightened and progressive 


method of dealing with it. 
MAURICE PARMELEE. 


University of Kansas. 


Cartells et Trusts. By Et Martin Saint-Léon. 3d ed. Paris: 

J. Gabalda & Cie, 1909—pp. x, 266. 

The first edition of Saint-Léon’s valuable work on Cartells and 
Trusts was published in 1903. As the author attempted to 
describe the actual status of the trust and cartell in the several 
modern nations, in addition to presenting the general principles 
upon which they have been founded, he has been obliged to revise 
the book occasionally to keep it up to the times. As he says, many 
trusts and cartells have been abandoned and many new ones have 
been formed during the six years since the first appearance of the 
work. Moreover the form of organization is continually chang- 
ing. With this view of the situation every well-informed 
student will agree. Many, however, will take exception 
to the statement that the most prominent characteristic of the 
past six years in the United States is the failure of the brave but 
unfortunate campaign of President Roosevelt against the trusts. 
Few of the trust officials will agree with this, although some of 
the radical reformers might. In general the author calls attention 
to the recent movement of great importance, the formation of 
many cartells among small manufacturers and merchants for the 
purpose of protecting their interests against the powerful 
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organizations in the greater industries, and again, the organiza- 
tion of cartells composed of manufacturers and the producers 
of the raw material which the manufacturers are using, especially 
in the iron, steel and metal industries, and in addition the acquisi- 
tion of the works finishing the goods, thus enabling them to 
dictate the terms of the sale of the products. 

After reviewing the situation in the various modern industrial 
countries, M. Saint Léon concludes that England has preserved 
free competition with greater success than any other of these 
countries, partly owing to the ideals of the English industrial 
leaders, partly to the English laws, and partly to the English 
free trade policy. He, however, notes that international 
trusts are of growing importance and are likely to prove 
a problem in the immediate future. In conclusion he observes, 
as a result of his study, first, trusts permit the scientific 
organization of industries, control production in a rational 
way, lessen the cost of production, and eliminate the wastes 
incident to the competitive system; and second, when the con- 
solidations are carried to the point where these organizations 
control the entire production, they constitute an anti-social phe- 
nomena whose natural end is a monopoly, and consequently the 
cartell system tends to establish a régime of industrial tyranny 
prejudicial to the public interests. To prevent such unfortunate 
results, the author advocates publicity of accounts, public supervi- 
sion of capitalization, and the revision of the tariff in those 
industries controlled by cartells and trusts, rather than the anti- 
trust law policy which has characterized both the federal and state 
governments in the United States. Industrial supremacy, he con- 
cludes, will belong to that nation which discovers the best method 
of controlling the trusts in the interests of the public welfare. 

MAURICE H. ROBINSON. 


University of Illinois. 


Traité de Droit Public Belge. Par Paul Errera. Paris: V. 
Giard & E. Briére, 1909—pp. 821. 13 fr. 50. 


After a brief review of the legislative sources of Belgian law, 
covering the French, Dutch, Revolutionary, and Constitutional 
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periods, the author of this volume gives a dignified and well- 
arranged account of the constitutional and administrative law 
of Belgium. The provisions of the constitution of 1831 are 
discussed in detail, and considerable attention is devoted to those 
unwritten parts of the constitution resting upon established cus- 
tom. This unwritten part comprises the development of gov- 
ernment by a cabinet of responsible ministers precisely similar 
to that in England. The desuetude of the king’s right of veto, 
habeas corpus, and the jury system are titles that attract us. 
The judiciary have no power to declare an act of the Congress 
unconstitutional, and the author regrets that they have no power 
to issue injunctions. The right of local self-government is so 
highly regarded that the author ventures to use the phrase “pro- 
vincial and communal sovereignty.” His observations on 
centralization and decentralization vividly remind us of “State’s 
rights.” 

There is presented a large amount of Belgian material for the 
student of comparative administrative law. Some of the most 
interesting chapters are those on education—a burning question 
in Belgium as in France—local government organization, roads 
and means of communication, the soil and its resources, and 
social legislation. As to the power and accuracy with which 
the author deals with the finer and more difficult parts of his 
field, an outsider is scarcely competent to judge; but the work 
gives every appearance of accuracy, completeness, and soundness 
and sanity of judgment. 

In a large appendix, the legal status of the Congo and its 
administration is set forth, including the text of the new law 
passed in 1908, embodying the recommendations of various com- 
missions of investigation. Doubtless, this contains much needed 
information for the thousands of well-intentioned but ill-informed 
critics of the late Leopold II and his relation to the Congo. 

ARTHUR L. CORBIN. 


Yale University. 
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The Conflict over Judicial Powers in the United States to 1870. 
By Charles Grove Haines. Columbia University Studies in 
Political Science, Vol. XXXV, No. 1. New York: Long- 
mans, Green & Co., 1Ig09—pp. 180. $1.50. 

This pamphlet gives an interesting and accurate account of 
the process by which the Supreme Court of the United States 
has reached its unprecedented position of final arbiter on the 
constitutionality of all laws, both Federal and State. This posi- 
tion has been attained, not by definite and conclusive action of 
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{ the people in the constitutional convention, but by growth and 
} practice as authorized and sustained by general public sentiment. 
{ This position has often been challenged, and the court has some- 
: times been humiliated. The struggles caused by the court’s atti- 


tude have always roused the strongest passion and the deepest 
interest. The attack upon the court’s position has been led at 
different times by Jefferson, Jackson, Lincoln, Chief Justice 
Gibson, and a dozen different States. In some cases force was 
advocated, authorized, and used. The State of Georgia once 
executed a criminal in defiance and contempt of an order of 
the Supreme Court. The history of these matters prior to 1870 
cannot fail to interest us to-day, in the light of the many similar 
recent conflicts arising out of State control of corporations, the 


Eo liquor traffic, injunctions in labor controversies. 

The author considerably exaggerates the change in the course 
of judicial decision under Taney from that under Marshall, and 
J cites decisions which in fact show no such change. If such 
- cases as the Charles River Bridge Case, 11 Pet., 420, and Luther 


vs. Borden, 7 How., 1, really indicate such a change, the author’s 
exposition of them fails to show it. The author elsewhere him- 
self states that the principles of judicial interpretation formulated 
by Marshall became a judicial tradition and grew stronger during 
Taney’s period. The difference in the political views of Taney 
and Marshall is not greatly in evidence in Taney’s actual 
decisions. However, the dccument under review cannot fail to 
: give to the student a better knowledge of the subject and a 
clearer understanding of the origin of judicial power, its strength, 

its weakness, and its dependence upon public sentiment. 


ARTHUR L. CORBIN. 
Yale University. 
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RECENT LITERATURE. 


The Approach to the Social Question. An Introduction to the 
Study of Social Ethics. By Francis Greenwood Peabody. New 
York: The Macmillan Co., 1g09—pp. 210. By funding all social 
questions in a single “The Social Question,” Professor Peabody 
means to point out that the bottom issue in them all is some 
struggle between self-interest and the general good. The book 
is a review of the several sciences which bear on social questions, 
in order to estimate what each one in turn may contribute to the 
solution of the fundamental problem. Social science is judged 
inadequate because it does not succeed in unifying its phenomena, 
and because the pathologist cannot supply the place of the physi- 
cian. An attempt at a complete theory of society leads beyond 
social science to a social metaphysics, or sociology proper; and 
sociology, thus defined, is and must be for indefinite time too 
much of a problem itself to aid in solving any other problem. 
The main discussion of the book is taken up with the contribu- 
tions of economics and ethics. The author seems to make 
economic science responsible for the social corollaries which have 
been associated historically with economic doctrines. Professor 
Sumner’s application of laissez faire principles to social obliga- 
tion is criticised (p. 56 ff.); and this as well as the contrasting 
tendency of socialism is judged incompetent. But the humanists 
who would substitute ethics for economics have done no better. 
The Social Question is primarily a moral question; yet “a social 
scheme without an economic method is incapable of realization.” 
Schmoller’s word is approved: “Industrial life may be regarded 
either as a system of natural forces, or as a system of ethical 
forces. It is each according to the point of view from which it 
is studied.” But it is suggested that the economic programme 
must be a corollary of the ethical idea and not vice versa. The 
discussion of ethical principles, together with their religious out- 
come, occupies the remainder of the book; which is a plea for 
ethical idealism, the philosophy of self-realization through self- 
sacrifice, as opposed to an egoistic or prudential ethics. Profes- 
sor Peabody makes interesting applications of his doctrine to 
problems of the family, of poverty, of labor, and of democracy 


(p. 147 ff.) 
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Abraham Lincoln, The People’s Leader in the Struggle for 
National Existence. By George Haven Putnam. New York 
and London: G. P. Putnam’s Sons, 1909—pp. viii, 292. This 
book, in its original form a popular address delivered on 
the occasion of the one hundreth anniversity of the birth of 
Lincoln, and now enlarged by the inclusion of military details and 
of the Cooper Institute address of the War President with intro- 
duction and notes written in 1860, must be assigned a low rank 
in the vast literature of which it forms a part; the style is gen- 
erally attractive and interesting, but the work is in no sense 
serious and scholarly and it contributes to the subject nothing 
new of importance. It lacks the intellectual charm and literary 
grace of Schurz’s short sketch, as well as the strength and 
breadth of view of the longer work of Morse. Some mistakes 
may be noted. In so far as Mr. Putnam intimates that the vote 
of the New York delegation in the Republican National conven- 
tion in Chicago in 1860 had weight in securing the first nomina- 
tion of Lincoln to the presidency, he is widely at variance with 
the facts of the case; the date of the highest premium on gold 
was the summer of 1864 and not 1863; and lastly, the Republican 
National convention in 1864 was held in Baltimore and not in 
Chicago. One more book is added to the long list of works cov- 
ering the life of Abraham Lincoln, and this is all that can be said. 








The Last American Frontier. By Frederic Logan Paxton. 
New York: The Macmillan Company, I910—pp. xi, 402. 
$1.50 net. This book in the series of Stories from Ameri- 
can History attempts to tell of the occupation of the region west 
of the bend of the Missouri river. In the mind of the author this 
takes the form of a struggle by the American with the Indians 
and against the natural obstacles of the country, extending from 
the admission of Missouri into the Union in 1821 to the final 
conquest in 1885. The greater part of the book is taken up with 
accounts of the routes and means of travel, and of the troubles 
with the Indians. The author has evidently read extensively in 
his study of the subject, and in the preface he expresses the “hope, 
before many years, to exploit in a larger and more elaborate form 
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the mass of detailed information upon which this sketch is 
based.’’ The work is open to criticism on the ground of propor- 
tion, too much space being devoted to the Indians, and too little 
attention given to other aspects of the frontier movement. But 
that is perhaps inevitable in a first essay. Statements of fact seem 
to be fairly accurate, and the book is written in an easy, readable, 
not to say, breezy style. A “Note on the Sources’’ covering six 
pages and an index of ten pages are commendable features. 


The Fate of Iciodorum. Being the Story of a City made 
Rich by Taxation. By David Starr Jordan. New York: 
Henry Holt & Co., 1909—pp. xii, 111. $0.90 net. This little 
allegory first appeared in the Popular Science Monthly for 
August, 1888. It is now reissued in book form, with a preface 
and notes. The story is a keen and humorous exposure of some 
of the time-worn “arguments” for the protective tariff as a 
promoter of prosperity. To the reader who is familiar with 
the facts of our tariff history, the book offers an hour’s enter- 
taining reading, together with some food for serious thought. 


The History Sheet or Case-paper System. London. PP. S. 
King & Son, 1909—pp. xi, 167. 2s. net. This is a series of 
papers by various poor-law officials in England describing the 
benefits experienced by registration in a rudimentary way of the 
facts concerning families. Such systems have been carefully 
worked out in this country years ago, as one of the contributors 
admits, and no well regulated relief organization, private or 
public, attempts relief work without some such system. 


Upbuilders. By Lincoln Steffens. New York: Doubleday, 
Page & Co., MCMIX—pp. xv, 334. This is a somewhat impres- 
sionistic series of sketches of the following men and their work: 
Mark Fagan, Everett Colby, Ben Lindsey, Rudolph Spreckels, 
and W. S. U’Ren. Certainly none of the picturesque aspects of 
their careers are neglected; here is, for those who desire it, a 
certain titillation of the obvious moral sentiments. 
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